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LA LIBERTÉ RELIGIEUSE 
ET L’INTERET PUBLIC 


FRANCIS G. MORRISEY o.M.1* 


RESUME — L'auteur aborde la liberté religieuse et l’intérêt public d’abord 
par la reconnaissance des droits et les obligations de la société civile et de 
l'Eglise. Il examine ensuite la liberté religieuse comme un chemin vers la 
paix et aborde à la fois la dimension publique de la religion et le fondement 
éthique des choix politiques en accord avec la liberté de religion. Il explique 
« l'intérêt public » en se concentrant sur les aspects pratiques du bien com- 
mun. Il conclut qu’il y a trois points particuliers d’intérét public pour l’Église 
dans sa relation à l’ordre public : la vie humaine, le mariage et la famille et 
la liberté religieuse. 


SUMMARY — The author discusses religious liberty and the public inter- 
est first by acknowledging rights and obligations in civil society and the 
Church. He next considers religious liberty as a path towards peace and 
addresses both the public dimension of religion and the ethical foundation 
for political choices in accord with the freedom of religion. He explains the 
“public interest” by focusing on practical aspects of the common good. 
He concludes that there are three particular points of public interest for 
the Church in its relation to the public order : human life, marriage and the 
family, and religious liberty. 


Introduction 


Dans une lettre pastorale rendue public le 12 mai 2012, la Conférence 
des Evêques catholiques du Canada a lancé un « appel pressant » à « pour- 
suivre l’édification d’un monde où chaque individu, chaque communauté de 


* Professeur émérite, Faculté de Droit canonique, Université Saint-Paul, Canada. Cet article 
est le texte de la conférence donnée 4 Winnipeg, MN, le 24 octobre 2012, lors du congrés 
annuel de la Société Canadienne de droit canonique. 
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foi et chaque société puissent jouir en droit et en pratique d’une authentique 
liberté de conscience et de religion!. » 


` 


Au cours de cette présentation, j’aurai donc recours à ce document 
important, mais je veux le situer dans un contexte un peu plus large : celui 
de la liberté religieuse et de l’intérêt public. 


De fait, en 2004, à Charlottetown, le Père Roland Jacques a présenté 
une conférence à notre Société sur les droits et les devoirs des fidèles. J’ai 
l'intention aujourd’hui de partir de son travail pour aborder la question par- 
ticulière qui nous concerne maintenant, et qui, depuis deux ou trois ans a 
assumé des proportions beaucoup plus grandes dans le débat politique, tant 
au Canada qu'ailleurs. 


Néanmoins, il faut le reconnaître, le thème de la liberté religieuse est 
relativement difficile à traiter en raison de la divergence d’opinions sur le 
sujet. Chacun a tendance à aborder le thème à partir de ses propres préjugés, 
et il est vraiment difficile d’être objectif — du moins aux yeux des autres ! 
— lorsqu’on en vient à discuter de cette question. 


C’est pour cette raison qu’en parlant à des canonistes, j’aimerais traiter 
du thème dans le contexte des droits de la personne. 


Et même là, les choses ne vont pas si simplement, car il y a une tendance 
aujourd’hui à penser que si telle ou telle action n’est pas défendue par la loi, 
j'ai donc le droit de l’accomplir. Mais n’oublions pas que chaque capacité 
n’est pas nécessairement accompagnée d’un droit. 


Ensuite, l’exercice de droits devrait être modéré en tenant compte non 
seulement des droits des autres, mais aussi des circonstances du moment. 
Par exemple, même si j’ai le « droit » de traverser la rue parce que la 
lumière est verte, si je vois un camion qui approche mais qui ne peut pas 
arrêter à temps parce que ses freins ne fonctionnent pas, il est préférable de 
ne pas exercer mon droit à ce moment. 


Il faut aussi reconnaître qu’une des difficultés qui accompagne l’utilisa- 
tion d’un vocabulaire fixé sur les « droits », c’est qu’ordinairement on 
risque de placer la conversation dans une situation de conflit, en raison du 
besoin qu’on ressent de faire valoir ses droits. 


Les personnes qui ont des responsabilités publiques ont la double respon- 
sabilité de veiller aux droits des individus et de la collectivité, sans pourtant 
oublier que la majorité des droits comporte une obligation correspondante. 
C’est ici qu’il faut apprendre à équilibrer les pressions. 


1 CE.C.C., Lettre pastorale sur la liberté de conscience et de religion (Lettre pastorale), 


Ottawa, avril 2012. (Texte disponible sur le site web de la Conférence). 
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Commençons nos propos en rappelant quelques dates importantes dans 
la reconnaissance des droits de la personne, surtout le droit de la liberté 
religieuse, pour étudier ensuite en quoi consisterait ce droit aujourd’hui. J’ai 
aussi l’intention d’aborder quelques éléments qui relèvent de l’ordre ou de 
l'intérêt public en rapport avec le bien commun, pour pouvoir ensuite consi- 
dérer quelles seraient les principales obligations de l’État en rapport avec la 
liberté religieuse des citoyens et la promotion du bien commun. Enfin, c’est 
mon intention d’examiner trois secteurs où les Églises chrétiennes se sont 
engagées dans un dialogue délicat, et méme parfois difficile, avec les auto- 
rités séculiéres. 


1 — La reconnaissance des droits et devoirs 
dans la société civile et dans l’Église 


1.1 — Dans la société civile 


Au temps de l’Empire romain, en plus des droits reconnus comme 
appartenant au droit naturel — tel le droit au mariage, a la liberté reli- 
gieuse, et le droit de disposer de ses biens — certains droits personnels 
des citoyens furent aussi reconnus par les autorités romaines’. À l’occa- 
sion, les Actes des Apôtres font référence à quelques-uns des autres droits 
reconnus en droit romain. Par exemple, et seulement à titre d’exemple, 
Paul demande au Centurion s’il était légitime pour lui de fouetter un 
citoyen romain qui n’a pas été condamné (Actes 22:25). De même, Paul 
a insisté sur son droit de faire appel à l’ Empereur (Actes 25:10). Le 
Gouverneur Festus Porcius a fait référence au droit coutumier de rencon- 
trer des accusateurs face à face et de présenter une défense contre une 
accusation (Actes, 25 : 16). 


Toutefois, malgré la reconnaissance de certains droits chez les Romains, 
les auteurs estiment généralement que la nomenclature formelle des droits 
individuels des citoyens remonte à la Grande Charte — Magna Charta — de 
1215 en Angleterre, qui, parmi d’autres, a reconnu le droit à être jugé selon 
les normes du droit. Cet acte était complété en 1628 par l’acte de La Pétition 
des Droits (sur le rôle du Parlement), par l’acte Habeas corpus de 1679 
(sur la liberté personnelle), et par la Déclaration des Droits — Bill of Rights 
— qui, en 1689, « reprend de manière plus organique la question des droits 


2 Voir R. Jacques, « Les droits et devoirs des fidèles : aperçus historiques », dans Studia 


canonica, 38(2004), pp. 439-460, à la p. 445. 
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et libertés du citoyen face 4 tout pouvoir discrétionnaire, en établissant un 
premier catalogue de droits fondamentaux. » 


En 1789, avec la Révolution française et la philosophie des Lumières, la 
reconnaissance des droits de la personne s’est étendue au-dela du monde 
anglo-saxon. Le premier article de la Déclaration des droits de l’homme 
et du citoyen, adoptée le 26 août, 1789, commence par les mots : « Les 
hommes naissent et demeurent libres et égaux en droits. » L’Assemblée n’a 
pas voulu à cette occasion approuver une liste complète des droits. Toute- 
fois, l’art. IV de la Déclaration dit que « La liberté consiste à pouvoir faire 
tout ce qui ne nuit pas à autrui : ainsi, l’exercice des droits naturels de 
chaque homme n’a de bornes que celles qui assurent aux autres membres 
de la société la jouissance de ces mêmes droits. Ces bornes ne peuvent être 
déterminées que par la loi. » 


Deux ans plus tard (1791), aux États-Unis, la Charte des droits reconnais- 
sait la liberté d’expression, de religion, de presse et de réunion, d’être jugé 
conformément à la loi, de porter des armes, de choisir son domicile, la pro- 
tection contre les intrusions policières, de garder le silence pour ne pas 
s’incriminer (le fameux 5e Amendement de la Constitution), le droit de 
propriété privée, et ainsi de suite. 

Le premier Amendement de la Constitution américaine dit : 

Le Congrès ne fera aucune loi qui touche l’établissement ou interdise le 
libre exercice d’une religion, ni qui restreigne la liberté de la parole ou 
de la presse, ou le droit qu’a le peuple de s’assembler paisiblement et 
d’adresser des pétitions au gouvernement pour la réparation des torts dont il 
a à se plaindre. 


À noter que ce texte parle de la liberté d’exercer une religion, non d’être 
libre de toute religion ! De fait, pour les américains, la souveraineté de Dieu 
est le premier principe organisateur du pays. Comme nous lisons dans la 
Déclaration d’indépendance : 

Nous tenons ces vérités comme allant d’elles-mêmes : tous les hommes sont 
créés égaux ; ils sont dotés par le Créateur de certains droits inaliénables ; 
parmi ces droits se trouvent la vie, la liberté et la recherche du bonheur“. 


Nous pouvons maintenant sauter en avant, jusqu’en 1948. Suite aux hor- 


reurs de la deuxième Guerre mondiale, les Nations Unies ont approuvé la 
Déclaration universelle des droits de l’homme, une déclaration basée sur la 


3 Thid., p. 454. 

4 Voir à ce sujet, J.C. MURRAY, We Hold These Truths, Catholic Reflections on the American 
Proposition, Kansas, Sheed and Ward, 1960, p. 28. On peut noter chez l’auteur un contraste 
évident avec la doctrine contemporaine sur la séparation de l’Église et de l’État. 
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nécessité de promouvoir la justice et la paix dans le monde. La Déclaration 
traite de la liberté humaine et défend toute discrimination basée sur la race, 
la couleur, le sexe, la langue, la religion, l’opinion politique, ou l’origine 
sociale. Elle reconnaît certains droits dans l’ordre social et politique, tels 
que le droit de voyager, d’avoir une citoyenneté, d’avoir accés aux services 
publics, de prendre des vacances, etc. Indirectement, l’art. 29.1 de la Décla- 
ration fait référence aux devoirs : « L’individu a des devoirs envers la com- 
munauté dans laquelle seule le libre et plein développement de sa personna- 
lité est possible. » 


En faisant référence a ces responsabilités, on rapporte que Ghandi aurait 
dit : « Le Ganges des droits se lève dans les Himalayas des responsabilités®. » 


Au Canada, en 1947, méme avant la Déclaration des Nations Unies, le 
Saskatchewan a promulgué une loi sur les droits humains et les libertés poli- 
tiques civiles’. En 1975, la Province de Québec a adopté la Charte des 
Droits et libertés de la personne. D’autres Provinces ont à leur tour donné 
suite 4 ces idées. En 1982, la Charte canadienne des droits et libertés a été 
promulguée. Elle faisait référence a la liberté de conscience et de religion, 
d’opinion et d’expression, liberté de réunion pacifique et d’association. On 
y fait référence aussi au droit de vote, au droit à la vie, au droit de ne pas 
étre mis en prison sans étre informé des raisons qui justifient cette action, 
a l’égalité devant la loi, sans faire référence à la race de la personne, son 
origine ethnique, sa religion, son sexe, son état de santé, etc. En 1996, le 
Parlement a ajouté l’orientation sexuelle comme une autre source d’égalité 
devant la loi. 


Le Pape Jean-Paul II, dans une allocution au Secrétaire général des Nations Unies, le 
2 décembre 1978, faisait référence a cette Déclaration universelle, et aux autres instruments 
juridiques destinés à protéger les idéaux exprimés dans cette Déclaration. « Il serait certai- 
nement très souhaitable, dit-il, qu’un nombre toujours plus grand d’Etats adoptent ces 
conventions afin que le contenu de la Déclaration universelle soit de plus en plus appliqué 
dans le monde. La Déclaration trouverait ainsi un plus grand écho, étant l’expression de la 
ferme volonté des peuples, où qu’ils soient, de promouvoir par des garanties légales les 
droits de tous les hommes et de toutes les femmes sans discrimination de race, de sexe, de 
langue ou de religion. Il faut noter que le Saint-Siège — en conformité avec son identité et 
à différents niveaux — s’est toujours efforcé d’être un fidèle collaborateur des Nations Unies 
dans toutes les initiatives destinées à promouvoir cette noble mais difficile action. Le Saint- 
Siège a toujours apprécié, loué et soutenu les efforts des Nations Unies tendant à garantir 
d’une façon toujours plus efficace la pleine et juste protection des droits fondamentaux et des 
libertés des personnes humaines » (dans La Documentation catholique, 76(1979), p. 1). 
6. Voir M. ASHE, QC, SC, « Human Rights ? », dans CANON LAW SOCIETY OF GREAT BRITAIN 
AND IRELAND, Conférence annuelle, 16-20 mai, 2011, p. 22. 
7 Voir, Saskatchewan Bill of Rights, SS. 1947, c. 35. 
Le texte se retrouve sur le site officiel du Gouvernement du Québec, à l’internet : www. 
cdpdj.qc.ca. 
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Il est évident donc que les sociétés civiles deviennent de plus en plus 
familiéres avec le concept des droits. 


Remarquons, toutefois, en passant, que les gens d’aujourd’hui, prenant 
pour acquis les droits mentionnés dans les Constitutions des pays, semblent 
vouloir insister plus sur d’autres soi-disant droits. Par exemple, le droit a 
lair frais et à l’eau non polluée, le droit d’accés aux services de santé, le 
droit d’émigrer, le droit à l’emploi, le droit d’être libéré de la traite des 
esclaves pour fins de sexe, etc. Nous espérons que ces développements 
viennent du fait que la notion de « droits » devient de plus en plus intégrée 
dans la pensée humaine et non pas simplement d’un désir égoïste de faire 
valoir ce qui nous touche immédiatement. En passant, disons qu’on peut 
noter comment les décisions de la Cour suprême — tant ici au Canada 
qu’aux États-Unis — sont centrées de plus en plus sur cette notion de droits 
de la personne. 


1.2 — Les droits de la personne dans l’enseignement de l’Église 


St Isidore de Séville (c560-636), dans ses Étymologies, a fait référence à 
un certain nombre de droits naturels. Il mentionnait, par exemple, le droit au 
mariage, le droit d’avoir des enfants et de voir à leur éducation, le droit de 
jouir de la liberté personnelle, le droit de posséder des biens en commun, le 
droit d’acquérir des biens, le droit de repousser la violence par la force”. 
Même si Isidore était un représentant de l’Église, ces droits ne furent pas 
présentés comme des droits dans l’Église, mais ils découlaient plutôt de la 
nature humaine”. 


Gratien a répété ces droits et a même ajouté à leur contenu. Par exemple, 
il parlait du droit d’asile dans les églises, du droit d’un accusé de soulever 


des exceptions contre un juge nommé à entendre sa cause, le droit d’être 
jugé selon l’équité, sans que le juge soit indûment influencé par d’autres!!. 

Paul III, dans la Bulle Veritas pia (1637), a reconnu que les Indiens de 
l’Amérique latine, et tous les autres peuples, même s’ils ne sont pas chré- 
tiens, ne pouvaient pas être privés de leur liberté ou de leurs biens ; on ne 
devrait pas les réduire à l’esclavage!?. La reconnaissance de ce droit à la 
liberté personnelle soulève des questions intéressantes pour nous aujourd’hui 
lorsque, par exemple, nous examinons les mesures prises pour combattre le 
terrorisme et d’autres maux du même genre. 


° ISIDORE DE SEVILLE, Etymologiae, II, 4. 
10 Voir R. JACQUES, loc. cit., p. 445. 

11 Voir ibid., p. 448. 

12 Voir ibid., p. 447. 


LA LIBERTÉ RELIGIEUSE ET L’INTÉRÊT PUBLIC 11 


Le 11 avril, 1963, le Bx Jean XXIII promulgua l’encyclique Pacem in 
terris’, qui présente, de façon systématique, l’enseignement de l’Église sur 
les droits naturels des personnes et des sociétés. Comme c'était le cas pour 
la Déclaration universelle des Nations Unies, la position du Pape partait 
d’une reconnaissance de la dignité de la personne humaine. 


L’encyclique a reconnu un nombre de droits « universels, inviolables et 
inaliénables » (n. 8), tels que : le droit à la vie et aux moyens nécessaires 
pour une existence décente ; le droit naturel au respect de sa personne ; 
le droit 4 sa bonne réputation ; la liberté dans la recherche de la vérité, la 
liberté de parole et de publication ; le droit de poursuivre la profession choi- 
sie. Le Pape enseigne en méme temps que toute personne a le droit 4 une 
information objective. Certains autres droits naturels ont été notés, dont le 
suivant : « La nature revendique aussi pour l’homme le droit d’accéder aux 
biens de la culture, et, par conséquent, d’acquérir une instruction de base 
ainsi qu’une formation technico-professionnelle correspondant au degré de 
développement de la communauté politique à laquelle il appartient » (n. 13). 
Le Pape fait référence aussi au droit de rendre gloire à Dieu selon sa 
conscience, et de choisir librement son état de vie. 


Dans la sphère économique, il mentionne le droit au travail et à l’initia- 
tive dans le domaine économique ; le droit de déployer l’activité écono- 
mique dans des conditions normales de responsabilité personnelle ; le droit 
de prendre une part active à la vie publique et de concourir personnellement 
au bien commun ; le droit de liberté de mouvement et de séjour à l’intérieur 
de la communauté politique dont il est citoyen (nn. 23-27). 


En même temps, le Pape rappelle que les droits comportent aussi des 
obligations, surtout l’obligation de contribuer au bien commun et à l’ordre 
public où les droits et les devoirs sont sincèrement et effectivement recon- 
nus est respectés (n. 31). 


En 1965, la Constitution conciliaire Gaudium et spes a fait référence à 
plusieurs droits énumérés par Jean XXIII. En particulier, l’art. 26 de la 
Constitution, en utilisant le langage exclusif du temps dit : 


Mais en même temps grandit la conscience de l’éminente dignité de la per- 
sonne humaine, supérieure 4 toutes choses et dont les droits et les devoirs 
sont universels et inviolables. Il faut donc rendre accessible à l’homme tout 
ce dont il a besoin pour mener une vie vraiment humaine, par exemple : 
nourriture, vêtement, habitat, droit de choisir librement son état de vie et de 
fonder une famille, droit à l’éducation, au travail, à la réputation, au respect, 


à une information convenable, droit d’agir selon la droite règle de sa 


13 Voir le texte de l’encyclique dans La Documentation catholique, 60(1963), col. 513-546. 
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conscience, droit à la sauvegarde de la vie privée et à une juste liberté, y 
compris en matière religieuse. 


En 2010, lors de sa visite en Angleterre, Le Pape Benoît XVI a dit que 


la Grande-Bretagne est apparue comme une démocratie pluraliste qui 
attache une grande valeur à la liberté de parole, à la liberté d’obédience 
politique et au respect de la primauté du droit comme règle de conduite, 
accompagné d’un sens très fort des droits et des devoirs de chacun, ainsi 
que de légalité de tous les citoyens devant la loi. S’il s’exprime d’une 
manière différente, l’enseignement social de l’Église catholique a bien des 
points communs avec cette approche, aussi bien quand il s’agit de protéger 
avec fermeté la dignité unique de toute personne humaine, créée à l’image 
et à la ressemblance de Dieu, que lorsqu'il souligne avec force le devoir 
qu’ont les autorités civiles de promouvoir le bien commun”, 


2 — En quoi consiste la liberté religieuse ? 


2.1 — La liberté religieuse : un chemin vers la paix 


Lorsqu’on parle aujourd’hui de la liberté religieuse, on ne pense pas au 
droit des individus de faire profession dans leur conscience et privément 
d’une forme de religion qui satisfait à leurs inspirations internes. Nous par- 
lons plutôt de la liberté religieuse qui se vit dans la vie publique, avec toutes 
les tensions qui accompagnent ce mouvement. 


Dans son message du l“ janvier, 2011, pour la Journée mondiale de la 
paix, le Pape Benoît XVI a traité directement de la liberté religieuse (n. 1) : 


C’est en effet dans la liberté religieuse que se trouve l’expression de la 
spécificité de la personne humaine, qui peut ainsi ordonner sa vie person- 
nelle et sociale selon Dieu : à Sa lumière se comprennent pleinement 
l'identité, le sens et le but de la personne. Nier ou limiter de manière arbi- 
traire cette liberté signifie cultiver une vision réductrice de la personne 
humaine ; mettre dans l’ombre le rôle public de la religion signifie engen- 
drer une société injuste, puisque celle-ci n’est pas en harmonie avec la vraie 
nature de la personne humaine ; cela signifie rendre impossible l’affirma- 
tion d’une paix authentique et durable de toute la famille humaine. 


Nous pouvons signaler l’importance que le Pape accorde au fait que le 


droit à la liberté religieuse est enraciné dans la dignité même de la personne 
humaine — un thème qui revient très souvent dans ses écrits. 


4° Benoit XVI, Message pour la journée mondiale de la paix, le ler janvier 2011. Texte tiré 


du site web du Vatican — www.vatican.va. 
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La liberté religieuse implique le respect mutuel. Elle couronne, donc, une 
saine culture politique et juridique. Il s’agit d’un bien essentiel. Il va sans 
dire que le libre exercice de la religion implique que les justes exigences de 
l’ordre public soient elles aussi bien respectées. 


2.2 — La dimension publique de la religion 


La liberté religieuse, comme toute liberté par ailleurs, découle de la per- 
sonne et trouve son achèvement dans les rapports avec d’autres. Une liberté 
sans rapport avec les autres n’est vraiment pas une pleine liberté. Il s’ensuit 
que la liberté religieuse n’est pas limitée à la dimension individuelle, mais 
elle est atteinte à l’intérieur d’une communauté et en société, d’une manière 
qui correspond à la nature relationnelle de la personne et à la nature publique 
de la religion. 


Si elle est bien comprise, la liberté religieuse est une force pour la liberté 
en soi et pour la civilisation. N’oublions pas, toutefois, qu’on peut toujours 
l’exploiter pour déguiser d’autres intérêts, tels la subversion de l’ordre éta- 
bli, le regroupement des ressources, et le désir du pouvoir de la part d’un 
certain groupe de personnes. Le fanatisme, le fondamentalisme et les pra- 
tiques contraires à la dignité humaine ne peuvent jamais être justifiés, et 
surtout lorsqu'ils opèrent au nom de la religion. 


L’exclusion de la religion de la vie publique prive cette dernière d’une 
dimension ouverte à la transcendance. Sans cette expérience fondamentale, 
il devient très difficile de guider les sociétés vers des principes universels 
d’ordre éthique, et d’établir aux niveaux national et international un ordre 
légal qui reconnaît pleinement les droits et libertés fondamentaux et les 
respecte. 


Un autre point à souligner : le fondamentalisme et l’hostilité envers les 
croyants compromet la sécularité positive de l’État. Une société qui, de 
façon violente, imposerait, ou, au contraire, rejetterait la religion n’est pas 
seulement injuste envers les individus et envers Dieu, mais aussi envers 
elle-même. Les lois et les institutions d’une société ne peuvent pas être 
façonnées de telle sorte qu’on ignore la dimension religieuse de ses citoyens 
ou d’en faire abstraction totale. 


Cela exige un dialogue continu entre les institutions civiles et religieuses. 
Tout en respectant la sécularité positive des institutions étatiques, la dimen- 
sion publique de la religion doit toujours être reconnue. Un sain dialogue entre 
les institutions civiles et religieuses est fondamental pour le développement 
intégral de la personne humaine et l’harmonie sociale. Un tel dialogue aurait 
comme but de promouvoir la vérité morale dans le monde de la politique et de 
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la diplomatie. Il comporte un agir responsable basé sur une connaissance 
objective et intégrale des faits. Il comprend une dé-construction des idéologies 
politiques qui finissent par supplanter la vérité et la dignité humaine pour 
promouvoir des pseudo-valeurs sous le prétexte de la paix, du développement, 
et des droits humains. Il comprend aussi un engagement total à l’effort de 
fonder la loi positive sur les principes du droit naturel!>. 


Pour démontrer jusqu’à où peuvent aller les tendances idéologiques, pen- 
sons aux faits suivants qui ont eu lieu en 2012 : le massacre des chrétiens 
coptes en Égypte, le bombardement d’églises au Nigéria, l’ingérence systéma- 
tique dans les affaires ecclésiastiques par les autorités chinoises, l’appel à 
l’exécution de convertis au christianisme en Afghanistan et en Iran, les consé- 
quences de la loi contre le blasphème au Pakistan, les mesures prises dans 
certains pays européens contre des gynécologues et des obstétriciens pour les 
obliger, à l’encontre de leur conscience, à dépister les cas de trisomie 21 chez 
les enfants à naître afin d’en provoquer ensuite l’avortement, et d’une autre 
atteinte à la liberté religieuse des familles dans certains pays européens, là où 
est imposée la participation à des cours d’éducation sexuelle ou civique véhi- 
culant des conceptions de la personne et de la vie prétendument neutres, mais 
qui en réalité reflètent une anthropologie contraire à la foi et à la juste raison!®. 


Il ne faut pas penser que ces choses n’arrivent pas au Canada. Des croyants 
sont contraints par la loi d’exercer leur profession sans égard à leurs convic- 
tions religieuses ou morales, voire à leur encontre. Des lois canadiennes 
limitent le droit à l’objection de conscience chez les professionnels de la 
santé et du droit, les enseignants et les politiciens!?. 


2.3 — Le fondement éthique pour les choix politiques en rapport avec 
la liberté de religion 


La tradition catholique maintient que les normes objectives qui gouvernent 
toute forme d’action appropriée sont accessibles à la raison, sans faire appel 
à la Révélation. D'ailleurs, la Déclaration d'indépendance des États-Unis 
commence par ce principe. De même, la Constitution canadienne commence 
par dire : « Attendu que le Canada est fondé sur des principes qui recon- 
naissent la suprématie de Dieu et la primauté du droit ... » La Charte explique 
ensuite que chaque citoyen a des libertés fondamentales, en tête desquelles 
elle inscrit « la liberté de conscience et de religion » (Art. 2)!8. 


Voir ibid., passim. 

Voir Lettre pastorale, p. 6. 
17 Voir ibid. 

18 Voir ibid., p. 5. 
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Cette liberté ne date pas d’hier. Par exemple, le mandat donné à Jacques 
Cartier par François Ier parlait de son désir d’introduire graduellement les 
habitants du Canada « à notre sainte foi »!°. 


D'autre part, n’oublions pas que ni le Canada, ni les Etats-Unis, ne sont 
officiellement des états séculiers, comme c’est le cas pour la France. Méme 
s’il n’y a pas d’église établie et les institutions publiques sont, en général, 
non confessionnels, on ne voulait pas quand même établir un pays totale- 
ment séculier. Nos fondateurs étaient des personnes qui avaient des disposi- 
tions favorables envers la religion — que ce soit la religion catholique (sous 
le Régime français) ou la foi anglicane (après la conquête). Nos institutions 
civiles trouvent leur fondement dans un vocabulaire déterminé par la reli- 
gion. À ne considérer pour un moment que les noms des places, des rues, 
et des hôpitaux. Si on élimine Dieu de la vie publique, on se coupe des 
fondements de l’idéal national”. 


Le rôle de la religion dans le débat politique n’est pas tant de fournir ces 
normes, comme si elles ne pouvaient être connues des non-croyants, et 
encore moins de proposer des solutions politiques, qui sont en dehors de la 
compétence de la religion. Son rôle, plutôt, est d’aider à purifier et d’illumi- 
ner l’application de la raison à la découverte des principes moraux objectifs. 


La religion n’est pas un problème que les législateurs doivent résoudre, 
mais un élément vital dans le discours national. Il est impossible d’ignorer 
comment, de plus en plus, la religion est poussée aux marges du débat, 
même dans les pays reconnus pour leur grande tolérance. 


Certains sont d’avis que la religion devrait demeurer dans le domaine 
privé. On devrait ainsi décourager la célébration des fêtes religieuses, Noël 
par exemple, car ces célébrations portent offense à certains. C’est une forme 
négative de discrimination, qui voudrait même que les chrétiens dans la vie 
publique soient obligés d’agir contre leur conscience. Notons en passant que 
la liberté religieuse ne peut exister sans être accompagnée de la liberté de 
conscience et du droit d’association. 


Comme le disaient les Evêques canadiens : 


En plus d’être libre de toute contrainte extérieure, chacun doit pouvoir exer- 
cer librement le droit de choisir, de professer, de diffuser et de pratiquer sa 
propre religion en privé et en public. Ce qui comprend la liberté pour les 
parents d’éduquer leurs enfants selon leurs convictions religieuses et de 


19 Voir Édits, ordonnances royaux, déclarations et arrêts du Conseil d’état du Roi concernant 


le Canada, Québec, E.R. Fréchette, 1854-1856, t. HI, pp. 5-6. 
20 Voir C.J. CHAPUT, « Rendering Unto Caesar : The Catholic Political Vocation », le 22 février 
2010, dans Origins, 38(2008-2009), pp. 613-618. 
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choisir des écoles qui offrent cette formation. En outre, l’État est tenu de 
protéger ce droit en l’encadrant sur le plan juridique et administratif, mais 
aussi de créer un environnement où il puisse s’exercer”!. 


Un certain nombre de principes éthiques peuvent être invoqués lorsque 
nous traitons de questions civiles, telles que : la dette nationale, le libre- 
échange entre les pays, le financement pour le développement, la protection 
de l’environnement. On pourrait les invoquer aussi lorsqu’on traite de la 
production de la nourriture, l’eau potable, la création d’emplois, l’éducation, 
l’accompagnement des familles (surtout les émigrants), la réforme des lois 
sur l’immigration, les sans-abri, les services élémentaires de santé, et ainsi 
de suite”. 


2.4 — Séparation de l’Église et l’État 


La séparation de l’Église et de l’État ne signifie pas la séparation de la 
foi catholique du témoignage public, des choix politiques et de l’action poli- 
tique. Cette forme de séparation exigerait des chrétiens qu’ils nient ce qu’ils 
sont. C’est l’équivalent de dire à un homme marié qu’en public il ne peut 
pas agir comme une personne qui est mariée. 


Dans les démocraties, notre responsabilité est d’élire des serviteurs du 
public, non des messies ! 


Reconnaissons qu’il y a une certaine contradiction entre dire que je suis un 
croyant mais qu’en même temps je ne veux pas agir selon mes convictions. 


L'Église doit faire plus pour former la foi et la conscience des catho- 
liques. Autrement, nous présentons un message confus dans l’arène publique, 


dans nos familles, et dans notre vie personnelle”. 


2 A 


3 — Qu’entendons-nous par « intérêt public » 
en rapport avec le bien commun ? 


3.1 — En quoi consiste le bien commun ? 


Vatican II, dans la constitution Gaudium et spes (n.26), parle du bien 
commun en ces termes : 


Lettre pastorale, p. 3. 

La majorité de ces idées sont tirées du discours de Benoit XVI 4 Westminster, le 17 sep- 
tembre, 2010. Voir La Documentation catholique, 107(2010), pp. 879-881. 

23° Voir C.J. CHAPUT, loc. cit. 
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Cet ensemble de conditions sociales qui permettent, tant aux groupes qu’a 
chacun de leurs membres, d’atteindre leur perfection d’une façon plus totale 
et plus aisée, prend aujourd’hui une extension de plus en plus universelle, et 
par suite recouvre des droits et des devoirs qui concernent tout le genre 
humain. Tout groupe doit tenir compte des besoins et des légitimes aspira- 
tions des autres groupes, et plus encore du bien commun de l’ensemble de 
la famille humaine. 

Le Concile enseigne aussi que l’ordre social et son développement 
doivent céder constamment au bien de la personne, puisque l’ordre des 
choses doit être subordonné à l’ordre des personnes, et non pas l’inverse. 
L’ordre social est toujours en état d’amélioration ; il doit être fondé sur la 
vérité, bâti sur la justice en vivifié par l’amour. Il est appelé à croître dans 
la liberté vers un équilibre plus humain. 


Mais, pour atteindre ces idéaux, il faut commencer par renouveler nos 
attitudes et favoriser des changements à long terme dans la vie sociale. 


3.2 — Qu'est-ce que cela veut dire en pratique ? 


Il est assez difficile aujourd’hui pour les gens de saisir le sens du « bien 
commun ». Nous ne sommes pas portés dans cette direction, mais nous 
insistons plutôt sur nos droits et nos intérêts. Souvent, les gens abordent une 
question en se demandant : « qu’y a-t-il de bon pour moi, pour mon parti, 
pour mes intérêts dans cette question. » On est plutôt porté à participer à la 
vie publique lorsque « mes » droits sont en question. 


D'autre part, le « bien commun » devrait être compris dans le sens de 
service à rendre à la communauté. Ce n’est pas un élément de compétition, 
ni un balancement d’intérêts divers, ni une majorité des individus ou des 
groupes. 


Et donc, cette attitude fait obstacle lorsqu'il s’agit de confronter des 
questions d’intérêt général. Comment reconnaître le bien commun dans de 
telles circonstances ? Une politique publique sert le bien commun si tout le 
corps est amélioré, et souvent il faut mesurer les effets sur la qualité de vie 
des « plus petits parmi nos frères » (voir Mt 25 : 40). 


Le discernement pour le bien commun ne se fait pas dans un vacuum 
abstrait. Il se fait plutôt par étapes, en évaluant les résultats des décisions 
déjà prises. Il est tourné vers le bien futur, avec ses dimensions à long terme. 


Dans le domaine public, cela appelle un désir d’aller au-delà des intérêts 
personnels. Lorsque nous examinons les actions des politiciens aujourd’hui, 
on peut vraiment se demander si le souci de promouvoir le bien commun est 
vraiment quelque chose qui les guide et les dirige. 
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La vie politique aujourd’hui semble basée sur les idéologies, où le déve- 
loppement de politiques est bloqué par les manœuvres partisanes, où les 
gens ne veulent rien sacrifier pour le bien de l’ensemble. Nous avons l’im- 
pression parfois que les décisions politiques, à tous les niveaux, sont prises 
dans la perspective de nous libérer des pressions et de protéger notre porte- 
feuille. 


Nous pouvons tirer cinq principes de ces considérations : 


1. Il faudrait que notre langage au sujet de la vie politique soit modifié. 
Par exemple, en rapport avec l’avortement, nous avons passé du langage du 
bien commun à celui des droits individuels. 


2. Il faut évaluer l'intérêt public d’après ce qu’il produit pour les plus 
petits parmi nous. Cela ne veut pas dire que chaque loi doit s’occuper des 
pauvres, des opprimés, des marginalisés. Il n’est pas question non plus 
d'égalité matérielle. Nous ne vivons pas dans une société socialiste. Néan- 
moins, nous mesurons le degré de civilisation, le bien commun, dans la vie 
de ceux et celles qui sont les moins favorisés. 


3. L'idéal catholique du bien commun exige un changement dans la 
vision historique de nos politiques. Il faut passer au-delà des décisions qui 
produisent des effets immédiats et adopter une perspective historique basée 
sur le bien commun. De fait, le bien commun n’est pas tourné tout simple- 
ment sur le passé, mais également sur le bien des générations à venir (par 
exemple : nos décisions en rapport avec l’énergie, l’infrastructure pour le 
commerce à l’échelle mondiale, etc.). 


4. N'oublions pas non plus que le bien commun transcende l'intérêt 
national. L’universalité du bien commun a des implications sur la politique 
étrangère d’un pays, autre que celles qui touchent à la guerre ! 


Par exemple, le bien commun exigerait l’adoption de politiques et pra- 
tiques universelles qui ont des rapports avec la pauvreté, la maladie, la pro- 
tection de l’environnement, la protection de l’eau et des sources d’énergie, 
les droits humains, le crime, le commerce, la sécurité, et tant d’autres points. 
Si, par exemple, notre politique était basée sur le principe : « Le Canada 
d’abord », on risquerait de fermer les yeux sur des réalités plus importantes. 


5. Le bien commun nous appelle à une citoyenneté de service. Pour être 
vraiment citoyen, il faut penser à l’ensemble. Il faudrait donc restaurer le 
sens de la dignité du service public, du respect pour les institutions gouver- 
nementales et politiques, et même du respect qu’on doit démontrer à l’égard 
de ceux et celles qui nous servent en office public. La réaction publique à 
l'égard des « scandales » qui touchent certains politiciens (et même le 
clergé) nous indique clairement que, malgré tout, les gens s’attendent à ce 
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que ceux et celles qui sont en service public donnent l’exemple aux autres. 
Donc, l’idée que « tout le monde le fait » ne s’applique pas lorsqu’il s’agit 
d’évaluer notre engagement envers le service public. 


Le bien commun et une vraie politique publique seront bien servis par 
une nouvelle forme d’engagement de la part des citoyens, qui reconnaissent 
et acceptent les différences, mais qui demeurent liés ensemble pour servir 
l’ensemble’{. 


3.3 — En pratique, comment choisir le bien commun ? 


Les tragédies naturelles, telles les tremblements de terre, les tsunamis, les 
tornades, les ouragans, et d’autres événements semblables, font ressortir 
ordinairement ce qu’il y a de meilleur chez les gens, qui s’empressent de 
venir en aide à ceux et celles qui ont été frappés par ces désastres. De plus, 
cette solidarité se démontre sans égard à la race des personnes, leur religion, 
ou leur nationalité. 


Cette énergie se situe au-delà de la politique, et est fondée sur les valeurs 
sociales et morales que nous adoptons individuellement et collectivement. 


Le défi consiste à faire en sorte que les valeurs que nous découvrons en 
ces moments fassent partie intégrale de la vie normale de la société. Notre 
réaction habituelle consiste plutôt à dire que c’est au Gouvernement de 
résoudre tous les problèmes. 


Nous ressentons la tension entre la poursuite commune du bien commun, 
et la promotion des intérêts personnels. Mais n’oublions pas que nous 
sommes faits les uns pour les autres. La solidarité, qui est au cœur du bien 
commun, reconnaît que nous sommes tous responsables pour l’ensemble, 
non seulement en tant qu’individus, mais aussi collectivement à tous les 
niveaux de la société. 


Nous étions créés pour promouvoir le développement humain intégral. 
C’est notre vocation comme humains. Cette promotion indique la capacité 
de chaque personne d’œuvrer pour une liberté responsable, une liberté for- 
mée par la vérité et utilisée au service de la vérité et de l’amour. 


Nous avons à faire face au défi qui nous pousse à essayer de restaurer notre 
confiance dans les offices publics, et dans les personnes qui les occupent. On 
ne peut pas légiférer pour la confiance ; il faut la gagner. Si cela se réalise, 
alors ceux et celles qui assument des fonctions publiques seront considérés 


24 La majorité des idées dans cette section ont été tirées de S. SCHNECK, « The Catholic Idea 


of the Common Good », le 30 octobre 2007, dans Origins, 37(2007-2008), pp. 401-403. 
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comme des personnes qui exercent une profession honorable et sont des per- 
sonne vertueuses. 


Mais, au lieu d’essayer de trouver la vertu chez ceux et celles qui sont 
engagés dans la vie publique, nous sommes plutôt portés à mettre notre 
confiance dans les lois et les « règlements ». Une société qui ne se tient 
ensemble que par l’observance des normes est vraiment fragile, ouverte à 


d’autres abus, qui à leur tour appelleront d’autres lois, et ainsi de suite. 


Nous attendons que les personnes qui assument les fonctions publiques 
soient identifiées par leur souci de prudence, justice, tempérance et courage 
(qui sont à l’opposé de l’opportunisme ou d’engagements vagues). 


Faisons attention, dans ce contexte, 4 ne pas mettre d’obstacles dans le 
chemin de la croyance et de la pratique religieuse, pour les réduire tout sim- 
plement à des actes de dévotion ou de piété. Les communautés de foi ont 
un rôle distinctif et actif à jouer dans l’édification d’une société qui veut 
promouvoir le développement de tous ses membres. Ces communautés 
constituent un des piliers pour appuyer le bien commun?*. 


4 — Qu'est-ce que l’Église attend de l’État ? 


Dans une allocution aux Nations Unies, le 2 mars 2011, Mgr S. Tomasi, le 
représentant permanent du Saint-Siège à l'ONU, a traité des attentes de 
l’Église en regard de l’Etat. Je veux tirer onze points de ce discours important. 


1. L'Église s’attend à ce que l’État défende la liberté de religion. 


2. C’est à l’Etat de créer un environnement où les citoyens peuvent jouir de 
ce droit. 


3. L'État ne doit pas pratiquer la discrimination religieuse dans ses lois et 
ses politiques, en permettant une discrimination de facto par les employés 
publics. 


4. C’est à l’État de promouvoir la tolérance religieuse et la compréhension 
dans toute la société — par exemple, les systèmes d’éducation doivent 
enseigner le respect pour toutes les personnes, et l’appareil juridique 
doit être impartial dans la mise en pratique des lois, et rejeter toute pres- 
sion politique pour libérer de ses responsabilités toute personne qui 
viole les droits humains contre les membres d’une certaine confession 
religieuse. 


25 La majorité des idées dans cette section ont été tirées de la lettre des Evéques de l’Angle- 
terre et du Pays de Galles, « Choosing the Common Good », le 3 mars 2010, dans Origins, 
39(2009-2010), pp. 719-723. 
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L’Etat doit appuyer les initiatives dont le but est de promouvoir le dia- 
logue et le respect mutuel parmi les collectivités religieuses. 


L’Etat doit voir à ce que les lois contre la discrimination religieuse 
soient appliquées fortement et sans se limiter à protéger une confession 
particulière. 


. Si certaines communautés religieuses sont attaquées, c’est à l'Etat 


de les protéger. 


La population majoritaire doit être encouragée à permettre aux commu- 
nautés minoritaires de pratiquer leur foi, tant individuellement qu’en 
communauté, sans menace ou objection. 


. Les lois du pays doivent obliger les employeurs à faire des accommo- 


dements raisonnables pour permettre à leurs employés de pratiquer leur 
foi. 

L'État a une obligation éthique et même légale de soutenir le droit à la 
liberté de religion, parce qu’il s’agit d’un droit humain fondamental, et 
parce que c’est son devoir de protéger les droits des citoyens pour pro- 
mouvoir le bien-être de la société. 


L'Église s’attend aussi à ce que l’État protège les plus faibles et les plus 
vulnérables contre des attaques violentes, et d’agir sans favoritisme, 
partialité ou discrimination. 


Nier ces responsabilités conduit à l’affaiblissement de toute aspiration 


démocratique, agit en faveur de l’oppression, et met la société sous une 
forme de tutelle qui risque de causer un éclatement général dans le pays. Il 
s’ensuit que la liberté religieuse et la liberté de conviction sont complémen- 
taires et liées à la liberté d’opinion, d’expression, et d’assemblée. 


Pour bien comprendre le sens de ces obligations, il faudrait signaler trois 


fausses perceptions à l’égard la religion. 


1. 


Le droit d’exprimer et de pratiquer sa religion n’est pas limité aux actes 
du culte. Ce droit comprend aussi le droit d’exprimer sa foi par des 
actes de charité et de service social. Par exemple, l’opération des insti- 
tutions de santé et d’éducation est une manière concrète pour les fidèles 
d’exprimer leur foi. 


Les collectivités religieuses ont leurs propres normes au sujet des qua- 
lifications requises pour remplir certains postes dans leurs institutions 
religieuses, y compris des ceuvres de charité. Ces institutions ne sont 
pas des branches du Gouvernement. La Déclaration des Nations Unies 
contre l’intolérance et la discrimination en raison de la foi ou de la reli- 
gion d’une personne (1981) note que la liberté religieuse comporte le 
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droit pour une communauté religieuse d’établir ses propres qualifica- 
tions. La tolérance religieuse comporte le respect des différences d’opi- 
nion dans ces questions et respecte la différence entre un établissement 
d’État et un établissement religieux. 


3. On craint parfois que le respect de la liberté de choisir et de pratiquer 
une autre religion est basée sur une prémisse que toute vérité est rela- 
tive et que sa religion personnelle n’est plus absolument valide. Mais 
plutôt, le droit de changer de religion est basé sur le respect de la dignité 
humaine. C’est à l’État de permettre à chaque citoyen de chercher libre- 
ment pour atteindre la vérité. 


5 — Quels sont les points qui sont d’intérêt particulier pour 
l'Église dans ses rapports avec l’ordre public ? 


Le 20 novembre 2010, plus de 140 responsables de communautés chré- 
tiennes aux États-Unis ont publié une déclaration conjointe selon laquelle ils 
s'engagent à défendre les enfants à naître, à soutenir la définition du mariage 
comme une union entre un homme et une femme, et à protéger la liberté 
religieuse. Connu sous le nom de Manhattan Declaration, le texte reconnaît 
les limites à ce qu’on peut demander ou imposer aux consciences des per- 
sonnes#, Même si le document — dans un contexte américain — traite de 
nombreuses questions, telles le trafic pour l’exploitation sexuelle, le SIDA, 
la protection de l’eau potable, le logement pour les enfants victimes de la 
guerre, la discrimination sexuelle, il centre son attention plus sur trois 
thèmes, qui nous touchent de plus près. 


5.1 — La vie humaine (surtout en rapport avec les enfants à naître, les 
personnes handicapées, et les personnes qui dépendent des autres 
pour leur sécurité) 


Le Canada n’a présentement aucune loi qui criminalise l’avortement. 
Aux États-Unis, depuis 1973, la loi est changée, et plusieurs personnes 
considèrent maintenant que le droit à l’avortement est un droit constitution- 
nel fondamental. 


On a l’impression que nous entrons dans une culture de mort, dans ce 
sens que les êtres imparfaits, immatures, ou même simplement nuisibles, 


26 Voir « Manhattan Declaration : A Call of Christian Conscience », dans Origins 39 (2009- 
2010), pp. 494-499. 
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peuvent être mis de côté. En plus de l’avortement, nous avons aussi la 
recherche sur les embryons qui conduit à leur mort. 


La décision récente de la Cour Suprême de la Colombie Britannique au 
sujet du suicide assisté rend encore plus vive cette réalité au Canada”. Les 
lois sur l’« euthanasie volontaire » nous font penser aux politiques d’eugé- 
nisme des Nazis. 


Donc, une des directions fondamentales prises par ces chrétiens engagés 
est la protection de la vie, dans toutes ses dimensions. 


5.2 — Le mariage et la famille 


Aux Etats-Unis, le débat sur le « mariage » des personnes de même sexe 
n’est pas encore résolu. La situation au Canada sur ce point est déjà diffé- 
rente. 


Mais, il y a d’autres dimensions à considérer. Il y a 50 ans, le nombre 
d’enfants nés hors mariage était de 5% ; aujourd’hui, il dépasse 40%. Les 
conséquences qui découlent souvent de l’existence de familles monoparen- 
tales sont la délinquance juvénile, l’utilisation de la drogue, le crime, l’empri- 
sonnement des jeunes, et un sens de désespoir chez les jeunes. Évidemment, 
il ne faut pas généraliser ces points, mais les faits sont là. 


Il y a aussi le fait que plusieurs vivent ensemble sans être mariés. Dans 
ce contexte, il est difficile de parler de fidélité maritale, de sa beauté et de 
sa sainteté. 


Il faudrait alors examiner attentivement nos projets de lois qui ont comme 
tendance de diminuer l’appui offert à la famille. 


Le mariage n’est pas une chose abstraite ou neutre que la loi peut définir 
à sa guise, et continuer à redéfinir selon les influences politiques. 


5.3 — La liberté religieuse 


Les mots de l'Évangile, « Rendez à César ce qui appartient à César, et 
à Dieu ce qui appartient à Dieu » (Mt 22 : 21) reconnaissent les deux mondes 
où nous vivons. 


Le droit à la liberté religieuse trouve ses fondements dans l’exemple du 
Christ lui-même et dans la dignité de la personne humaine créée à l’image 
et ressemblance de Dieu et douée de la volonté libre — une dignité recon- 
nue par la droite raison. 


27 Décision du 17 juin, 2012. 
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Pour exercer la liberté de conscience, il faut étre libre de toute forme de 
coercition. On ne devrait jamais défendre à des personnes de rendre gloire 
a Dieu selon les données de leur conscience, et d’exprimer librement et en 
public leurs convictions personnelles. Et ce qui est vrai pour les individus, 
s’applique aussi aux collectivités religieuses. 


Il surprend de constater que ceux qui proclament le droit de tuer les 
enfants à naître, les personnes âgées et les handicapés, de même que le droit 
de s’engager dans les pratiques sexuelles immorales, sont souvent les mémes 
personnes qui veulent freiner la liberté des autres d’exprimer leur engage- 
ment religieux et moral à promouvoir la sainteté de la vie et la dignité 
du mariage. De même, souvent ceux qui s’opposent au fait de mettre des 
animaux a mort, sont en faveur de tuer des étres humains ! 


Les restrictions sur la liberté de conscience ou sur la capacité d’engager 
des membres de notre foi pour nos emplois, ou sur les objections de 
conscience contre certaines activités, attaquent la viabilité méme des struc- 
tures de l’État. Autrement, l’État est suprême en tout. Il y a déjà longtemps, 
Tocqueville, dans son étude sur la démocratie en Amérique, a dit que la 
désintégration de la société civile est un prélude à la tyrannie. 


Les lois injustes déshonorent les êtres humains. Elles ne lient pas en 
conscience, et, parfois, il faut avoir recours à une réponse de désobéissance 
civile et résister avec courage — parfois jusqu’à la mort — aux pressions 
indues. 


La position de l’Eglise est que ses membres rendront à César ce qui lui 
appartient, mais en aucune circonstance ils ne rendront à César ce qui appar- 
tient à Dieu. 


Conclusion 


J'ai présenté ici un certain nombre de pensées et d’idées que j’ai trouvées 
dans les documents récents de personnes qui détiennent un office public, 
soit dans l’État, soit dans l’Église. Je ne m’attends pas à ce que vous soyez 
d’accord avec tout ce que j’ai dit ici, mais j’ai présenté ces réflexions pour 
établir un contexte qu’on pourrait considérer lorsque les personnes qui 
détiennent des positions de responsabilité civile ou celles qui les avisent — 
comme les canonistes — doivent prendre des décisions, non seulement au 
sujet des droits des individus, mais aussi pour promouvoir le bien commun 
de la société civile elle-même. 
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LE MARIAGE CIVIL DES CATHOLIQUES 
A LA LUMIERE DES FICTIONS DU DROIT 
MATRIMONIAL 


EMMANUEL PETIT* 


RESUME — Le mariage seulement civil des catholiques est inconnu de 
l’ordre canonique. Cette position a été réaffirmée à l’occasion des deux 
codifications de 1917 et de 1983. Toutefois, une nouvelle ligne jurispru- 
dentielle, dite des convalidations invalides, a donné une nouvelle actualité 
à la question. La jurisprudence rotale et les auteurs se sont ainsi divisés sur 
la possible convalidation du mariage civil de ceux qui sont tenus 4 la forme 
canonique. L’article veut apporter sa contribution au débat par une lecture 
historique. La convalidation simple du mariage, analysée à la lumière de 
la décrétale « Tanta » d’Alexandre III, et notamment l’approbation des 
mariages clandestins, montrent que tout mariage subséquent convalide en 
lui-même les actes du passé. La sanatio in radice s’inscrit dans la même 
logique. 


SUMMARY — Merely civil marriage of Catholics is unknown by the 
canonical order. This position was reaffirmed during the two codifications 
of 1917 and 1983. However, a new line of cases, called invalid convalida- 
tions, gave a new urgency to the question. Rotal jurisprudence and authors 
were divided on the possible convalidation of civil marriage for those who 
are bound to the canonical form. The article seeks to contribute to this 
debate by an historical study. The simple convalidation of marriage, ana- 
lyzed in the light of the decretal “Tanta” of Alexander III, and especially 
the approval of clandestine marriages, show that any subsequent marriage 
convalides in itself acts of the past. The sanatio in radice follows the same 
logic. 


* Vicaire judiciaire adjoint de Paris. Chargé d’enseignement à la faculté de Droit canonique 
de Paris et à la faculté de théologie Notre-Dame de Paris (Collège des Bernardins) 
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Introduction 


Le c. 1108 du Code de Droit canonique demande aux catholiques, c’est- 
à-dire à ceux qui ont été baptisés dans l’Église catholique ou qui y ont été 
reçus, de se marier selon la forme établie par le droit, appelée communé- 
ment forme canonique. Depuis le Concile de Trente et le décret Tametsi 
(1563), cette forme est requise pour la validité du lien. Un catholique qui se 
marie seulement devant le maire ou devant un ministre acatholique est donc 
marié invalidement. Le droit va jusqu’à considérer qu’il n’y a pas eu de 
mariage. Cependant, au-delà de cette ignorance du droit, la question se pose 
néanmoins de la valeur d’un mariage qui, dans les faits, a bien été célébré. 
Rien ne permet de présumer l’absence d’intention matrimoniale chez les 
contractants. La question trouve une certaine acuité avec le mariage seule- 
ment civil des catholiques. Aujourd’hui, les États permettent de se marier, 
sans qu’il y ait de célébration canonique, et nombre de catholiques se 
contentent, parfois pour un temps, de cette solution. Même si ce mariage 
n’est pas valide canoniquement, quelle valeur lui reconnaître alors : peut-il 
être rendu valide et, sinon, comment prétendre qu’il soit absolument ignoré 
par la juridiction canonique, comme s’il n’existait pas ? La question a trouvé 
une certaine actualité avec le développement d’une ligne jurisprudentielle, 
notamment dans les pays anglo-saxons, dite des « convalidations inva- 
lides ». Cette jurisprudence pose la question de l’articulation entre la célé- 
bration civile et la célébration canonique ultérieure. Elle invite à s’interroger 
avec plus de précision sur la valeur exacte, sur le plan canonique, du mariage 
seulement civil des catholiques. 


L’article ne prétend pas reprendre la question dans son intégralité, mais 
veut apporter sa contribution à la réflexion, en essayant de la présenter sous 
un angle un peu nouveau. Après avoir fait l’état de la question, et en faisant 
ressortir sa complexité et parfois ses contradictions, nous essaierons de 
renouveler la réflexion en remontant aux sources de la convalidation. En 
effet, c’est d’abord à partir de la question de la légitimité des enfants qu’elle 
a surgi. L’importante décrétale Tanta d’ Alexandre HI admet le principe de 
la légitimité par mariage subséquent. C’est à partir de là que s’est dévelop- 
pée toute la pratique de la convalidation du mariage. Nous étudierons cette 
derniére a travers le prisme de la fiction du droit, faisant ainsi ressortir la 
rétroaction des effets du mariage subséquent. Toute célébration subséquente 
rend légitimes les actes posés préalablement. Le cas plus précis de l’appro- 
bation des mariages clandestins, sous l’empire du Corpus luris Canonici 
puis aprés le décret Tametsi, illustre bien notre propos. La sanatio in radice 
du mariage, quant a elle, agit dans le méme sens. Elle aussi rend légitime ce 
qui est antérieur à la convalidation. Nous verrons ainsi que l’ignorance du 
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mariage civil des catholiques n’est pas un rejet ou un mépris du droit, mais, 
au contraire, exprime l’attente de voir produire au consentement formulé 
civilement ses effets légitimes sur le plan canonique. 


1 — Un mariage inconnu de l’ordre canonique 


1.1 — Le statut du mariage civil des catholiques au regard du Code de 
Droit canonique 


1.1.1 — Une position de principe confirmée à l’occasion de la codification 
de 1917 


La doctrine canonique semble ignorer absolument le mariage seulement 
civil des catholiques, le considérant comme absolument inexistant. On ne 
peut dès lors même pas parler de mariage invalide, en raison de l’absence 
complète de mariage. Sans doute y-a-t-il dans cette position, non seulement 
une affirmation forte de la juridiction de l’Église sur le mariage des catho- 
liques, qui revêt une dimension proprement juridique avec le décret Tametsi, 
mais aussi la marque d’un contentieux historique face à la prétention des 
États de permettre le mariage seulement civil des catholiques! La juris- 
prudence la plus récente de la Rote romaine tient toujours cette position, 
refusant ainsi à ces mariages le statut de mariages invalides. Une sentence 
coram Boccafola du 12 mars 1998 l’exprime clairement : « Le mariage 
d’une partie catholique célébré seulement civilement, sans dispense de la 
forme canonique, ne correspond pas à la définition du mariage invalide 
puisqu’un tel mariage civil n’a en aucune manière l’apparence ou la figure 
d’un vrai mariage »?. La sentence assimile d’ailleurs le mariage seulement 
civil à celui qui est célébré devant un ministre d’une autre religion*. Depuis 


' On peut se reporter notamment à la position célèbre de Pie IX. Cf. SACREE PÉNITENCERIE, 
Instruction du 15 janvier 1866, Dz 2991 : « Les pasteurs doivent élaborer des instructions 
pratiques par lesquelles ils persuaderont également les fidèles de ce que notre très saint 
Seigneur a proclamé dans le consistoire secret du 27 septembre 1852 : ‘entre fidèles, il ne 
peut y avoir de mariage qui ne soit en même temps sacrement ; et c’est pourquoi toute autre 
union chez les chrétiens entre un homme et une femme en dehors du sacrement, même 
conclue en vertu de la loi civile, n’est rien d’autre qu’un concubinat honteux et funeste’ ». 

2 Coram Boccafola, 12 mars 1998, n. 10, in RRD 90 (1998), pp. 228-238. 

Il faudrait néanmoins exclure le cas d’un mariage célébré devant un ministre d’une Église 

orientale séparée. En vertu du c. 1127 §1, l’absence de forme canonique n’invalide pas le 

mariage dans ce cas précis, pourvu qu’il y ait l’intervention d’un ministre sacré. Une célé- 
bration orthodoxe remplit cette exigence. 
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la première codification et la réponse du Conseil pour l’interprétation du 
Code, on sait que nul n’est besoin d’avoir recours à une procédure judiciaire 
canonique pour prouver l’état libre d’un catholique divorcé d’un mariage 
seulement civil. Cela a été confirmé après la publication du nouveau code’. 


Il convient néanmoins de préciser que cette obligation de la forme cano- 
nique, puisqu'elle est purement juridique, peut faire théoriquement l’objet 
d’une dispense. Même si celle-ci n’est jamais accordée dans le cas du 
mariage de deux catholiques”, elle l’est dans le cas de mariages mixtes, entre 
un baptisé catholique et un baptisé d’une autre confession chrétiennef, et, 
aussi, dans le cas de mariages en disparité de culte, entre un baptisé catho- 
lique et un non baptisé. Il faut cependant bien avoir à l’esprit, avant d’aller 
plus avant dans une matière qui est complexe, que la forme canonique est 
indépendante de l’éventuelle sacramentalité du mariage : un mariage mixte 
célébré sans la forme canonique est a priori sacramentel, puisqu'il unit deux 
baptisés alors qu’un mariage en disparité de culte célébré selon la forme 
canonique ne l’est pas, puisqu’un des deux époux n’est pas baptisé. 


1.1.2 — La réforme abandonnée du c. 1015 $4 CIC 1917 


Au moment de la réforme du code, il est envisagé de donner au mariage 
seulement civil le possible statut de mariage putatif : dès lors qu’un des 
conjoints aurait cru de bonne foi être réellement marié, le mariage, malgré 
son invalidité, aurait produit des effets, notamment quant à la légitimation 
des enfants. Cette réforme, largement symbolique dans sa réalité, revenait à 
faire entrer le mariage seulement civil des catholiques dans l’ordre cano- 
nique. En effet, bien que toujours invalide en raison du défaut de forme, il 
n’était plus complètement inconnu de l’ordre juridique. Jusque là, le mariage 
civil des catholiques, étant complètement étranger à l’ordre canonique, ne 
peut même pas constituer un mariage putatif. 


4 PONTIFICIA COMMISSIO AD CODICIS CANONES AUTHENTICE INTERPTRETANDOS (= CI), Soluta 
in plenariis comitiis excellentissimorum patrum, 16 octobre 1919, n. 17, AAS 11 (1919), 
pp. 479. Cela est confirmé après la seconde codification par une nouvelle réponse de la 
Commission pontificale. Cf., ID, 11 juillet 1984, AAS 76 (1984), pp. 747 : il n’est pas 
nécessaire de recourir à un procès documentaire pour prouver l’état libre de quelqu'un qui, 
soumis à la forme canonique, avait contracté précédemment un mariage seulement civil ou 
devant un ministre acatholique. 

En dehors des conditions particulières du danger de mort, précisées par le c. 1079, l’évêque 
diocésain ne peut pas dispenser deux catholiques de la forme canonique. Cf. CONSEIL 
PONTIFICAL POUR L’INTERPRÉTATION DES TEXTES LÉGISLATIFS, Réponse du ler août 1985, in 
AAS 77 (1985), p. 771. p. 397 

6 C. 1127 $2 CIC 1983. 
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Le c. 1054 du Code pio-bénédictin donnait ainsi la définition du mariage 
putatif : « Le mariage invalide est dit putatif, s’il a été célébré de bonne foi 
par au-moins une des parties, jusqu’à ce que l’une et l’autre parties finissent 
par être certaines de sa nullité ». Le code de 1917 ne précise donc rien quant 
aux conditions de célébration du mariage. Le droit antérieur, lui, exigeait 
qu'il fût célébré « in facie ecclesiae »” ou du moins, selon une doctrine plus 
récente, qu’il y eût au moins une « figura matrimonii »®. Comme on l’ima- 
gine, ces critères sont complexes. Il ne s’agirait évidemment pas de confondre 
la condition « in facie ecclesiae » avec la forme canonique, telle que le 
Concile de Trente l’exige, puisqu’un mariage invalide pour défaut de forme 
peut évidemment constituer un mariage putatif. Le défaut de forme doit être 
bien distingué de l’absence de forme canonique. La difficulté réside cepen- 
dant dans le fait qu’il n’y ait pas de critère précis pour distinguer le défaut 
de forme de l’absence complète de forme canonique. C’est pour cela sans 
doute que le droit postérieur emploie des expressions volontairement assez 
vagues. Le Code pio-bénédictin renonce finalement à toute précision. 
Certains auteurs interprètent ce silence du Code de 1917 dans le sens d’un 
élargissement des conditions de putativité”. Mais une interprétation authen- 
tique du 26 janvier 1949 dirime le doute de droit, au moins partiellement : 
la condition de célébration « coram ecclesia » reste de rigueur!®. Cette inter- 
prétation du canon exclut indubitablement le mariage seulement civil des 
catholiques du champ du mariage putatif. La sentence coram Boccafola citée 
précédemment se réfère toujours explicitement à cette interprétation de 
1949. Il est intéressant néanmoins de relever que la condition « coram eccle- 
sia » revêt à l’époque actuelle un sens tout à fait différent de celui qu’elle 
pouvait avoir au Moyen Age. A l’époque, il s’agit d’exclure du champ du 
mariage putatif les mariages clandestins. Aujourd’hui, la condition « coram 
ecclesia » se dresse contre les mariages civils des catholiques. Les mariages 


Cf. déjà chez les décrétalistes, notamment à l’occasion du commentaire de la décrétale 
« Ex tenore » (X 4, 17, 14), HENRI DE SUSE, ad X 4, 17, 14, In quinque decretalium librum 
commentaria, IV, Venetiis 631, réimp. Torino 1965, p. 40 ; JEAN D’ANDRE, ad X 4, 17, 2 et 
ad X 4, 17, 14, In tertium decretalium librum novella commentaria, Venetiis 1631, pp. 52 
et 58 ; NICOLAS DE TEDESCHI, ad X 4, 17, 14, Abbatis Panormitani commentaria, VII, 
Venetiis 1591, p. 47. 

Cf. par exemple dans la jurisprudence de la Rote romaine une sentence coram Panzirolo, 
31 mars 1634, n. 3, in Sacrae Rotae Romanae Decisionum recentiorum a Paulo Rubeo JC 
Romano selectarum (=SRRDRec), Via pars, Venetiis 1697, decisio 273, pp. 385-388 : 
« Filius, quando est natus in figura matrimonii palam... ». La décision de la Rote se pro- 
nonce néanmoins contre la nécessité des bans, qui avait fait discussion. 

Cf. par exemple J. CHELODI, Jus matrimoniale, Romae 1937, n. 9, p. 9. 

10 CT, 26 janvier 1949, De matrimonio putativo, AAS 41 (1949), p. 158. 
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civils des catholiques sont devenus un peu comme les nouveaux mariages 
clandestins, dans la mesure où ils échappent à la connaissance de l’ Eglise. 


À Toccasion de la préparation du Code de 1983, il est envisagé, explici- 
tement cette fois, d’élargir les possibilités de la putativité du mariage à 
toutes formes de célébrations, y compris le mariage seulement civil des 
catholiques. On propose ainsi d’apposer l’adverbe « quodvis » à « invali- 
dum »!! : tout mariage invalide peut bénéficier des avantages du mariage 
putatif. La seule condition qui demeure est celle de la bonne foi d’au-moins 
Pun des conjoints. L’adverbe « quodvis » apparaît finalement trop imprécis 
et le schéma de 1980 devient très explicite en citant le mariage civil des 
catholiques : « C. 1014 §4. Le mariage invalide s’entend aussi du mariage 
civil contracté, qui est invalide en raison d’un défaut de forme canonique »!?. 
Mais cela est abandonné!?. La nouvelle codification maintient ainsi le droit 
antérieur. 


1.2 — Débat sur le caractère convalidable du mariage civil des 
catholiques 


1.2.1 — Une réponse différente selon le type de convalidation : 
une incohérence du droit ? 


Si le mariage seulement civil des catholiques est indubitablement invalide 
en raison du défaut de forme, et s’il est même inexistant dans l’ordre cano- 
nique, la question se pose néanmoins de savoir s’il peut être convalidé, 
c’est-à-dire rendu valide. La doctrine canonique distingue habituellement 
deux formes de convalidations du mariage, comme le Code de 1983 le montre. 


11 PONTIFICIA COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDO (= CR), Coetus De matri- 
monio, Sessio I, adunatio I, 24 octobre 1966, Communicationes 32 (2000), pp. 189-190 

12 CR, Schema 1980, p. 232. 
CR, Relatio, Communciationes 15 (1983), p. 224: « Il n’apparait pas opportun que le 
mariage civil soit considéré comme mariage invalide. Dans les normes générales et dans 
la doctrine canonique on distingue l’acte nul de l’acte invalide. La norme du canon ne 
concorde pas avec la doctrine canonique traditionnelle ni avec le droit processuel, même 
dans le nouveau schéma, où le mariage civil est considéré comme non existant dans l’ordre 
de la preuve » (traduction de l’auteur). 

14 Cf. U. NAVARRETE, « À proposito del decreto del S.T. della Segnatura Apostolica del 
23 novembre 2005 », Periodica 96 (2007), pp. 319-320 (=NAVARRETE, « A proposito 
del decreto ») : « Finalement, la proposition d’ajouter le §4 au c. 1015 ne fut pas acceptée 
et le c. 1061 §3 reproduit donc mot pour mot la définition du mariage putatif du Code de 
1917. L’appréciation du mariage civil reste inchangée dans le Code de 1983. Le mariage 
civil n’est pas considéré comme mariage invalide, au-moins en ce qui concerne les condi- 
tions du mariage putatif, duquel traite directement ce paragraphe ». 
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La convalidation simple se fait par la réitération du consentement par l’un ou 
les conjoints. La convalidation radicale, ou sanatio in radice, s’opére sans la 
réitération du consentement : c’est l’autorité ecclésiastique qui opère la 
convalidation, parfois même à l’insu des conjoints. La doctrine enseigne 
aussi que la convalidation radicale rétroagit dans ses effets jusqu’au moment 
du consentement. C’est aujourd’hui la dispostion du c. 1161 $2. L’une des 
convalidations rétroagirait donc et l’autre non!*. En vérité, cette différence 
est, comme nous allons le voir, surtout formelle. 


Si le mariage seulement civil des catholiques n’a pas de valeur dans 
l’ordre canonique, même négative, il n’est pas possible de nier cependant 
qu'il existe un réel consentement matrimonial qui a été émis devant le 
magistrat civil. Or, il est avéré, dans la pratique canonique, qu’il est possible 
de convalider in radice le mariage seulement civil même de deux catho- 
liques. Le cas de figure serait celui de deux catholiques mariés seulement 
civilement dont l’un des deux, au bout d’un certain temps, pour des raisons 
de conscience, souhaiterait être marié canoniquement. La solution normale 
est alors de procéder au mariage canonique, ignorant ainsi le mariage civil. 
Mais si l’autre conjoint se refuse à cette nouvelle cérémonie de mariage, 
considérant avoir déjà émis un vrai consentement et être déjà marié, la seule 
solution possible à l’autorité ecclésiastique pour permettre de « régulari- 
ser » la situation est de convalider le mariage in radice, c’est-à-dire en 
vérité de considérer le consentement émis devant l’autorité étatique, de 
dispenser de la forme canonique, et de convalider ainsi le mariage. La seule 
condition est la persistance du consentement. Formellement, sur le plan 
canonique, le mariage n’apparaît qu’au moment de la convalidation. Il y a 
donc un décalage de temps entre le consentement, émis devant l’autorité 
civile, et le mariage. Ce décalage est cependant sans conséquence juridique 
réelle puisque le droit rappelle que le convalidation in radice rétroagit dans 
ses effets (c. 1161 $2). Si cela ne consiste pas à reconnaître le mariage 
contracté devant l’autorité civile, la distinction est cependant largement 
atténuée, puisqu'elle est sans conséquence quant aux effets juridiques. 


Il est donc clair pour la doctrine canonique que le mariage seulement 
civil des catholiques n’existe pas dans l’ordre canonique. Mais il n’en existe 
pas moins un vrai consentement, qui peut faire l’objet d’une convalidation. 


15 Gasparri indique ainsi explicitement que la convalidation simple ne rétroagit pas. Cf. 


P. GASPARRI, De matrimonio, Città del Vaticano 19322, I, n. 1189, p. 253 : « La convali- 
dation simple du mariage est l’acte par lequel le mariage invalide est rendu valide avec le 
consentement renouvelé et sans aucune rétroaction fictice [par fiction] vers le passé ». 
Comme nous le verrons plus loin, nous nuancerons sur le dernier point l’affirmation de 
Gasparri. 
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On peut ainsi reprendre une expression du Code pio-bénédictin et parler de 
« consentement naturellement suffisant, mais juridiquement inefficace »'° : 
le consentement réellement émis est incapable de produire le mariage en 
raison d’un défaut de forme canonique. Les conséquences sont similaires 
à ce qui se produit lorsque le consentement est émis malgré un empêche- 
ment dirimant. Le mariage seulement civil des catholiques est donc inexis- 
tant canoniquement en tant que mariage, mais le consentement existe bien!?. 
Affirmer le contraire serait d’ailleurs nier une évidence. La volonté matri- 
moniale n’est pas en soi entamée dans le fait de se marier dans une forme 
incorrecte. 


Toutefois, si le mariage civil de deux catholiques peut faire l’objet d’une 
convalidation radicale, le droit semble affirmer qu’il ne peut pas faire l’objet 
d’une convalidation simple. Cette dernière est la possibilité, lorsque le 
mariage souffre d’un empêchement ou d’un vice du consentement découvert 
après la célébration, de convalider le mariage en réitérant le consentement, 
mais sans être tenu de respecter la forme canonique ni, bien sûr, la forme 
liturgique. Mais dans le cas où la forme canonique a fait défaut, le c. 1160 
de l’actuel code dispose : « Pour devenir valide, le mariage nul par défaut 
de forme doit être contracté de nouveau selon la forme canonique, restant 
sauves les dispositions du c. 1127, $2 ». Il s’agit donc dans ce cas de refaire 
le mariage, mais sans forme liturgique. Dans le cas où le mariage précédent 
était un mariage seulement civil, on procède à l’intégralité de la célébration, 
y compris dans sa dimension liturgique, comme s’il n’y avait rien eu précé- 
demment. La plupart des auteurs considèrent en effet que l’on ne peut pas 
parler de convalidation simple d’un mariage seulement civil. On peut bien 
sûr convalider un mariage canonique qui aurait souffert d’un défaut partiel 
de forme (absence d’un témoin ou de facultés du ministre). Mais dans le cas 
du mariage civil des catholiques, le droit fait comme si rien n’avait été fait 
préalablement. Cette ligne est défendue notamment par un auteur comme 
Jemolo, qui écrit : « il est certain aujourd’hui que le mariage civil des catho- 
liques est inexistant pour l’Église en tant que mariage, et non pas seulement 
nul pour défaut de forme, de sorte que l’on ne peut parler de convalidation 


© Cf. c. 1139 §1 CIC 1917. 

17 La jurisprudence de la Rote romaine l’affirme clairement. Cf. par exemple une sentence 
coram Bejan, 14 juin 1963, n. 7, in RRD 55 (1963), p. 464 : « il faut distinguer entre l’acte 
inexistant et l’acte inefficace. La sanatio in radice peut être concédée seulement s’il y a 
inefficacité juridique du consentement matrimonial, car si le consentement fait défaut, 
c’est-à-dire qu’il y a inexistence de l’acte, ce qui n’existe pas ne peut pas être convalidé ». 
Le consentement existe, mais il est inefficace, alors que le mariage est quant à lui inexis- 
tant. 
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simple à son sujet »!8. La doctrine défendue par Jemolo est celle qui est la 
plus répandue aujourd’hui. La jurisprudence de la Rote romaine s’y référe en 
citant explicitement l’auteur. C’est le cas d’une célèbre sentence de 1988 
coram Funghini”. C’est le cas aussi d’une sentence plus récente de Bocca- 
fola, déjà citée, de 19987. D’autres auteurs, cependant, ont défendu l’idée 
que rien n’empéchait d’évoquer la possible convalidation simple du mariage 
civil des catholiques. Nous pouvons citer les exemples récents de Paolo 
Bianchi*!, mais, surtout, de GianPaolo Montini”. 


Certains ont pu faire remarquer qu’il semblait incohérent que l’on puisse 
convalider in radice le mariage civil des catholiques alors que l’on ne peut 
pas faire une convalidation simple”. L’incohérence peut se comprendre 
dans un premier temps par la différence de nature qui existe entre les deux 
types de convalidations. La convalidation in radice s’appuie sur la valeur du 
consentement. Il est clair en l’occurrence que, du point de vue naturel, il 
peut exister un vrai consentement dans le cas du mariage seulement civil de 
deux catholiques. Il est alors possible de procéder à une convalidation qui, 
en dispensant notamment de la forme canonique, permet au consentement 
de produire ses effets. À l’inverse, la convalidation simple s’appuie d’abord 
sur la forme du mariage : il existe bien une apparence de mariage, mais le 
consentement peut faire défaut. Le droit requiert donc une forme ou une 


18 A.C. JEMOLO, Il matrimonio nel diritto canonico. Dal concilio di Trento al Codice del 1917, 
Bologna 19932, p. 404. L'ouvrage a été publié la première fois en 1941. 

19 Coram Funghini, 30 juin 1988, RRD 80 (1988), pp. 439-448, n. 2 : « Pour Jemolo, si nous 
comprenons bien son intention, dans le cas du mariage purement civil des catholiques, la 
convalidation non seulement n’a pas lieu, mais ne peut pas avoir lieu, puisque, dans ce cas, 
il ne faut pas parler d’une vraie première célébration du mariage. En d’autres termes, le 
canon doit être appliqué là où la forme était viciée, non là où elle était absolument absente ». 

20 Cf. par exemple coram Boccafola, 12 mars 1998, RRD 90 (1998), pp. 228-238, n. 10. 

21 P, BIANCHI, « Il pastore d’anime e la nullità del matrimonio. XIII. La convalidazione di un 

matrimonio invalido », Quaderni di Diritto Ecclesiale 10 (1997), pp. 206-229. On peut lire, 

p. 212 : « En doctrine, on discute pour savoir si le mariage civil de personnes tenues à la 

forme canonique peut être convalidé. Le débat doctrinal aussi bien que la pratique adminis- 

trative et jurisprudentielle font plutôt pencher pour la solution positive ». 

G.P. MONTINI, « La convalidazione del matrimonio : semplice, sanazione in radice », in 

Gruppo italiano docenti di diritto canonico, Matrimonio e Disciplina ecclesiastica, Milano 

1996, pp. 187-207. On peut lire, p. 192 : « je tiens pour certain (...) que dans notre code le 

mariage civil soit convalidable (soit en forme simple, soit par une sanatio in radice) ». 

Cf. par exemple U. NAVARRETE, « Commentario al decreto del Tribunale Supremo della 

Segnatura Apostolica del 23 novembre 2005 », Periodica 96 (2007), p. 304 (=NAVARRETE, 

« Commentario al decreto ») : « Il semble cependant peu cohérent que l’Église reconnaisse 

le contrat devant un magistrat civil ou un ministre du culte non catholique en matiére de 

sanatio in radice, alors qu’au contraire elle ne l’admet pas en matière de convalidation 
simple pour défaut de forme légitime ». 
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apparence de mariage afin de pouvoir le convalider. Dans le cas du mariage 
seulement civil des catholiques, pour lequel le droit considére que la forme 
fait totalement défaut, il n’y a donc pas de convalidation possible. La ques- 
tion est finalement celle de la valeur que l’on peut reconnaître à ce qui a 
quand même l’apparence d’un mariage, même si le ministre ecclésiastique 
est remplacé par un officier civil. C’est la logique de la forme canonique 
poussée à son extrême qui permet de nier au mariage seulement civil d’être 
au-moins une apparence de mariage. 


L’incohérence qui existe bien dans la doctrine et la pratique actuelle du 
droit réside dans la manière dont est évalué le consentement émis par des 
catholiques à l’occasion d’un mariage civil. Alors que la pratique de la 
convalidation radicale implique de reconnaître que ce consentement est un 
vrai consentement, la pratique de la convalidation simple revient à ignorer 
que ce consentement existe. En effet, si une célébration canonique suit la 
célébration civile, on doit considérer que le consentement donné initialement 
n'existe pas afin de laisser le second consentement produire ses effets. On 
considère qu’on n’est pas dans le cas de la réitération du consentement, mais 
dans la situation de sa première réelle formulation. Rien n’existant avant, 
aucun obstacle ne se dresse devant la seconde émission du consentement. 
Nous sommes finalement dans la situation d’une sorte de fiction du droit qui 
fait comme si le premier consentement n’avait jamais été donné. Néanmoins, 
en doctrine, il est établi qu’une fiction ne peut aller qu’à l’encontre d’une 
disposition de droit positif, et nullement d’une réalité de droit naturel. Or, le 
consentement matrimonial, bien loin d’être une réalité purement juridique, 
est d’abord une réalité de droit naturel. Nous sentons bien qu’il y a finale- 
ment une certaine violence du droit dans l’ignorance où est maintenu le 
mariage seulement civil des catholiques. Cela ne fait que renforcer l’impres- 
sion d’incohérence qui peut se dégager du système canonique. 


1.2.2 — Une nouvelle ligne jurisprudentielle : les convalidations invalides 


L’idée de la possible convalidation du mariage civil des catholiques a 
trouvé un certain écho dans la pratique de certains tribunaux ecclésiastiques, 
notamment dans le monde anglo-saxon, puis dans la jurisprudence la Rote 
romaine. Une sentence célèbre est celle du 30 juin 1988 coram Funghini. Le 
ponent reprend dans son raisonnement la notion de consentement naturelle- 
ment suffisant, mais juridiquement inefficace. Il argue aussi de la possible 
convalidation in radice du mariage en question pour défendre la possibilité 
de sa convalidation simple. L’argument, nous le verrons, nous semble 
cependant un peu court. Une autre sentence, très récente, s’inscrit dans la 
même ligne et indique : « Dans le cas du mariage civil des baptisés dans 
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l'Église catholique ou reçus en son sein (...), le mariage est nul de toute 
facon et il est évident que la nullité provient d’un défaut de la forme requise. 
Mais certains canonistes ou juristes préfèrent parler dans ce cas de mariage 
inexistant, mais cela indûment »*. Turnaturi, dans son raisonnement, 
s’appuie notamment sur la formulation du c. 1107 du Code de Droit cano- 
nique de 1983 : « Même si le mariage a été contracté invalidement à cause 
d’un empêchement ou d’un défaut de forme, le consentement donné est 
présumé persévérer tant que sa révocation n’est pas établie ». Or, si le code 
précédent connaissait déjà une disposition similaire, elle se limitait à l’inva- 
lidité pour empêchement. C’était la disposition du c. 1093 du Code pio- 
bénédictin : « Même si le mariage a été contracté invalidement à cause d’un 
empéchement, le consentement est présumé persévérer, tant que sa révoca- 
tion n’est pas établie ». Cette extension, par le code actuel, de la présomp- 
tion de persévérance du consentement semble bien indiquer, selon le juge 
rotal, que le défaut de forme appelle bien une forme de convalidation. 
La jurisprudence issue de ces décisions interprète donc largement le c. 1060 
du Code de Droit canonique et y intègre le mariage civil des catholiques, 
c’est-à-dire même dans le cas où la forme fait totalement défaut. 


La difficulté réside dans le fait que certains juges appliquent alors le 
dispositif des cc. 1156-1157, prévus en cas de nullité en raison d’un empé- 
chement dirimant, au cas de nullité pour défaut de forme. Le c. 1156 $2 
dispose que le renouvellement du consentement est requis « par le droit 
ecclésiastique ». Il n’est donc pas en soi nécessaire, puisqu’un vrai consen- 
tement a déjà été fait, mais il doit être renouvelé, par sécurité, en raison de 
l’invalidité du mariage. On aurait pu, en effet, se contenter de lever l’empé- 
chement pour permettre au consentement de produire ses effets. C’est par 
une pure disposition du droit que le consentement doit être réitéré”. Il est 
clair aujourd’hui en doctrine que l’existence d’un empéchement, même diri- 
mant, n’est pas un obstacle à l’existence du consentement. L’empêchement 
atteint seulement le consentement dans son efficacité juridique. Cela est vrai 
même dans le cas d’un empêchement de droit divin. Un consentement émis 


24 Coram Turnaturi, ler mars 2002, in E. PETIT, Consentement matrimonial et fiction du droit, 
Roma 2010, p. 296 (=PETIT, Consentement matrimonial). 

25 Cf. F.X. WERNZ- P. VIDAL, Jus canonicum, IL, V, lus matrimoniale, Romae 19463, n. 656, 
p. 857: « Si le consentement formulé [par les conjoints] précédemment, persévérait, tout 
de suite en vertu (in vim) d’un tel consentement naturellement valide et persévérant, les 
parties devraient être liées par le lien conjugal : le consentement est présumé persévérer 
jusqu’à ce qu’on constate qu’il a été révoqué. Mais par une disposition positive du droit 
ecclésiastique, l’efficacité juridique est refusée au consentement naturellement valide et 
persévérant après la cessation de l’empêchement ou la dispense ordinaire de celui-ci et en 
raison de cela, pour que le mariage soit convalidé, est exigé un nouveau consentement ». 
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malgré un empêchement de droit divin, tel notamment l’empêchement de 
lien, ne produit pas le mariage, mais n’en existe pas moins par lui-même. 
C’est ce qu’a montré notamment la pratique canonique de la convalidation 
in radice de tels consentements, comme nous l’évoquerons par la suite. 


En outre, le c. 1157 dispose : « le renouvellement du consentement doit 
être un nouvel acte de la volonté pour ce mariage que la partie qui renou- 
velle ce consentement sait ou croit avoir été nul dès le début ». Selon les 
mêmes juges, considérer que l’on peut convalider le mariage civil des catho- 
liques implique que les contractants aient connaissance au moment de la 
réitération du consentement, de la nullité du premier mariage. C’est sur cette 
base que s’est développée, notamment dans les pays anglo-saxons, une nou- 
velle ligne jurisprudentielle, que l’on désigne habituellement sous l’expres- 
sion de « convalidation invalide ». En effet, si celui qui se marie canonique- 
ment alors qu’il est déjà marié civilement (souvent depuis un certain temps) 
ignore l’invalidité du premier lien et ne fait pas, comme le demande le 
c. 1157, un nouvel acte de la volonté, le mariage canonique est invalide 
pour défaut de consentement. Il faut refaire le consentement et il n’est pos- 
sible de le faire que si l’on considère bien qu’il a été fait invalidement pré- 
cédemment”®. Celui qui considère par exemple la nouvelle célébration 
comme une simple bénédiction d’un consentement préalablement donné 
contracte donc invalidement. Il y a eu alors tentative de convalidation du 
mariage civil, mais la convalidation n’a pas pu produire les effets escomp- 
tés. D’une certaine manière, c’est le premier consentement qui a empêché le 
second d’exister. En effet, il n’est pas possible de faire deux fois le consen- 
tement. Si le premier est valide, il ne peut étre que réitéré et alors la réitéra- 
tion doit comporter en elle-méme sa raison d’étre, qui réside dans la connais- 
sance de la nullité du mariage. Deux catholiques se sont mariés autrefois 
civilement. Le conjoint persévére dans son intention matrimoniale, mais 
il découvre et il admet que son mariage est invalide. Il doit alors formuler 
à nouveau son consentement, c’est-à-dire son intention de constituer avec 
son épouse une communauté de vie conjugale, mais cette nouvelle formula- 
tion n’a de sens que parce que le conjoint connaît et admet que la première 


2% Boccafola explique dans un article récent l’argument de ceux qui usent du chef de convali- 


dation invalide dans les procédures de nullité de mariage. Cf. K. BOCCAFOLA, « Invalid 
convalidation : a legitimate ground of marriage nullity ? », in « Justitia et iudicium ». 
Studi di diritto matrimoniale e processuale canonico in onore di Antoni Stankiewicz, Citta 
del Vaticano 2010, II, p. 1200 (= BOCCAFOLA, « Invalid convalidation ») : « Leur argu- 
ment est que si l’une ou les deux parties croyaient que le consentement donné précédem- 
ment dans la première cérémonie était valide et suffisant, il ou elle ne peut pas donner 
maintenant un nouvel acte de consentement, et donc la cérémonie de convalidation elle- 
même est par conséquent invalide ». 


LE MARIAGE CIVIL DES CATHOLIQUES 37 


formulation du consentement a été en elle-méme incapable de produire le 
mariage. Dans le cas de la « convalidation invalide », tout est en vérité inva- 
lide : le premier mariage (civil) pour défaut de forme et le second (cano- 
nique) pour défaut de consentement ! Finalement, considérer le mariage 
civil des catholiques comme « convalidable » peut paraitre dangereux : il y 
aurait un risque d’insécurité juridique pour les contractants dont on ne serait 
jamais vraiment sûrs de la valeur finale du consentement. 


D'autres décisions de la Rote romaine s’opposent cependant à la possible 
convalidation du mariage civil des catholiques. C’est le cas par exemple 
de la sentence du 12 mars 1998 coram Boccafola’’, déjà citée, ou de la 
sentence du 29 janvier 1999 coram Sable. Ces sentences restent sur la 
position traditionnelle. On peut ainsi affirmer qu’il existe deux lignes juris- 
prudentielles qui s’opposent sur cette question. Dans son article publié en 
2010, Boccafola conteste ainsi que la convalidation invalide puisse consti- 
tuer un chef autonome de nullité du mariage. Seule la simulation du mariage 
(can. 1101 §2) semblerait une qualification juridique satisfaisante”. Il 
conteste notamment que la nouvelle célébration soit une simple convalida- 
tion du mariage civil et que l’on puisse appliquer les cc. 1156 §2 et 1157 
à cette situation*®. 


La situation, quelque peu embrouillée, est cependant progressivement 
clarifiée par la Signature Apostolique. En 2005, le Tribunal Suprême de la 
Signature Apostolique publie un décret, à l’occasion d’une demande de nou- 
velle proposition de la cause. Le décret est publié dans la revue Periodica, 
accompagné d’un commentaire et d’un long article d’Urbano Navarrete!. 
La Signature Apostolique profite de l’occasion pour préciser certains points 
en matière de « convalidations invalides ». Elle rappelle tout d’abord deux 
présomptions établies par le droit, à savoir que le mariage jouit de la faveur 
du droit? et que le consentement interne est présumé conforme à sa mani- 
festation externe. Mais le plus important est sans doute le point suivant. La 


27 Coram Boccafola, 12 mars 1998, RRD 90 (1998), pp. 228-238. 

28 Coram Sable, 29 janvier 1999, RRD 91 (1999), pp. 41-47. Le n. 5 affirme notamment : 

« Le mariage civil, en effet, ne peut pas être considéré pour l’Église comme nul ou putatif, 

parce qu’il est réputé simplement inexistant. La convalidation en effet est admise seulement 

lorsque le mariage est nul pour une cause ou un vice canonique. Cela ne peut pas être 

concédé dans le cas d’un mariage inexistant, comme dans le cas du mariage civil ». 

BOCCAFOLA, « Invalid convalidation », p. 1210 s. 

30 BOCCAFOLA, « Invalid convalidation », p. 1202. 

31 ACTA TRIBUNALIUM SANCTAE SEDIS, Supremum Signaturae Apostolicae Tribunal, Decre- 
tum, Periodica 96 (2007), pp. 285-361. 

32 C, 1160 CIC 193. 

#3 C., 1101 $1 CIC 1983. 
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Signature Apostolique précise que, en matière de convalidation pour défaut 
de forme, on doit présumer que les parties connaissaient l’invalidité du pré- 
cédent mariage et qu’elles ont ainsi formulé un nouveau consentement™. 
Cependant, cette précision de la Signature Apostolique veut éviter les excès 
en matière de déclaration de nullité de mariage pour convalidation invalide. 
Mais, dans le même temps, cette double présomption établie par le juge 
semble indiquer que la célébration canonique suivant une célébration seule- 
ment civile peut être comprise comme une convalidation au sens du c. 1060. 


Un peu plus tard, une lettre du même Tribunal Suprême de la Signature 
Apostolique, en 2007, est adressée à un Ordinaire nord-américain, pour 
préciser à nouveau certains points et répondre au développement de la ligne 
jurisprudentielle des convalidations invalides. Cette fois-ci, la lettre analyse 
clairement le c. 1160 comme référence à la convalidation d’un mariage 
invalide en raison d’un défaut de forme, mais non pas d’un mariage seule- 
ment civil ou devant un ministre acatholique**. Elle se démarque en cela 
quelque peu du décret de 2005. La lettre fait donc bien la distinction entre 
le défaut de forme et l’absence de forme. Dans le premier cas, le mariage 
est quand méme célébré canoniquement, ce qui n’est pas le cas dans le 
second. En outre, la lettre indique clairement que le c. 1157 doit étre 
entendu comme concernant uniquement l’invalidité du mariage en raison 
d’un empêchement dirimant*®. L’exigence du renouvellement du consente- 
ment formulé par le c. 1156 $2 se limite dès lors au seul cas d’invalidité du 
mariage en raison d’un empéchement dirimant. Cela est d’autant plus clair 
que le canon lui-méme précise bien qu’il s’agit d’une exigence de pur droit 
ecclésiastique, nullement requise par la nature des choses*’. Néanmoins, on 


34 TRIBUNAL SUPREME DE LA SIGNATURE APOSTOLIQUE, décret du 23 novembre 2005, Perio- 
dica 96 (2007), p. 287, n. 3 des considérants : « convalidatione matrimonii ad normam 
c. 1137 (c. 1160 CIC 1983) peracta, praesumi debet, donec contrarium probetur, partes 
aliquo saltem modo scivisse matrimonium anteactum validum non haberi ; itemque, donec 
contrarium probetur, praesumi debet eas novum consensum praestitisse ». 
35 TRIBUNAL SUPREME DE LA SIGNATURE APOSTOLIQUE, Lettre du 19 décembre 2007, in 
W. KowAL — W. WOESTMAN, Special Marriage Cases and Procedure, Ottawa 20084, 
pp. 231-233. Cf. not. n. 2, p. 232 : « Le c. 1060 se réfère à la convalidation d’un mariage 
contracté invalidement en raison d’un défaut de forme canonique. La doctrine prévalente ne 
considére pas le dit canon comme regardant un mariage civil attenté ou un mariage attenté 
dans un rite non catholique, dans les cas où au moins une des parties était tenue à la forme 
canonique. En fait, aucun procés judiciaire n’est requis pour la déclaration de nullité d’un 
tel mariage attenté. En tout cas, on doit se rappeler que dans une telle situation une célébra- 
tion avec la forme canonique est requise ». 
Ibid., n. 3, p. 232 : « L’exigence du c. 1157 se réfère clairement à la convalidation d’un 
mariage qui est invalide en raison d’un empêchement dirimant (cf. c. 1156 $1) et non à la 
convalidation d’un mariage qui est nul en raison d’un défaut de forme canonique ». 
Navarrete soutient cette analyse, la fondant notamment sur le c. 14. Cf. NAVARRETE, 
« À proposito del decreto », pp. 333-334 : « en cas de doute de droit, les lois même 
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pourrait objecter qu’un certain renouvellement du consentement, au moins 
partiel, est par nature requis en cas de défaut du consentement. Par ailleurs, 
il semble bien que la formulation du c. 1160 exige elle aussi une forme 
d’expression du consentement, puisqu’il est dit : « pour devenir valide, le 
mariage nul par défaut de forme doit étre contracté de nouveau selon la 
forme canonique », mais sans qu’il s’agisse d’une réitération du consente- 
ment. On pourrait imaginer qu’il suffit que les époux manifestent, selon la 
forme canonique, qu’ils persévérent dans leur volonté matrimoniale. Mais il 
faut bien un minimum d’expression du consentement ou du moins de sa 
persévérance. C’est bien cela, semble-t-il, qu’appelle l’expression « contracté 
de nouveau selon la forme canonique »**. Cependant, il est maintenant clair, 
aux vues de l’analyse de la Signature Apostolique, dans le cas du mariage 
civil des catholiques, on ne se situe même pas, à proprement parler, dans le 
cadre du c. 1160. On ne peut plus donc évoquer dans ce cas une réitération 
du consentement”. 


La question du statut du mariage civil des catholiques en droit catholique 
peut finalement paraître quelque peu complexe. La jurisprudence de la Rote 
de ces dernières années est partagée sur la possible convalidation simple de 
ce mariage. Certains auteurs la défendent, contre la pratique aujourd’hui 
communément observée. La suite de notre étude s’intéresse à l’histoire de 
la convalidation, notamment à partir de la question de la légitimité par 
mariage subséquent. En effet, la convalidation du mariage, quelle qu’en soit 
la forme, trouve son origine dans cette question. C’est la célèbre décrétale 


irritantes ou inhabilitantes n’obligent pas ». Or, selon l’auteur, nous sommes pour le moins 
dans la situation d’un doute de droit. L’auteur conclut ainsi: « à mon avis, dans l’état 
actuel de la législation, il n’est pas conforme au droit en vigueur d’exiger le renouvellement 
du consentement, au sens des cc. 1156-1157/83 (cc. 113-1135/17) en cas d'invalidité 
‘ob defectum consensus’ (cc. 1159/83 ; c. 1136/17) ni ‘ob defectum formae’ (c. 1160/83 ; 
c. 1137/17) ». 

Cf. BOCCAFOLA, « Invalid convalidation », p. 1208 : « Dans le cas d’invalidité basée sur le 
défaut ou le vice de la forme canonique, le consentement essentiel constitutif échangé ori- 
ginellement dans la cérémonie non canonique peut naturellement persévérer et étre conva- 
lidé par la simple suppléance de la forme dans la nouvelle cérémonie. La réitération du 
consentement ne serait donc pas nécessaire, méme éventuellement en vertu de la loi natu- 
relle. Donc, la disposition de droit positif du c. 1160, utilisant expression ‘contrahi denuo 
debet forma canonica’ demande simplement la suppléance de la forme (...). De facto il n’y 
a pas besoin de parler de renouvellement du consentement parce qu’il y aura automatique- 
ment une nouvelle expression du consentement dans la cérémonie liturgique suppléant la 
forme ». 

Cf. J. RENKEN, « The subsequent valid celebration of civil unions. Reflections on the gui- 
dance of the Apostolic Signatura, in « Justitia et iudicium ». Studi di diritto matrimoniale e 
processuale canonico in onore di Antoni Stankiewicz, Citta del Vaticano 2010, II, p. 1222 : 
« Les parties liées dans une union civile, quand elles contractent mariage selon la forme 
canonique, donnent simplement leur consentement au mariage ». 
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Tanta ď’ Alexandre II qui ouvre ainsi la voie à un important développement 
doctrinal en la matiére. Cette question, analysée notamment 4 travers la 
notion de fiction du droit, permet certainement de renouveler quelque peu 
l’approche en la matière. 


2 — Relecture historique de la question 
a partir de la décrétale « Tanta » 


2.1 — La convalidation simple à la lumière de la décrétale 
d’ Alexandre III 


2.1.1 — La notion de mariage subséquent 


L’idée méme de « convalidation » du mariage est ancienne, bien anté- 
rieure à l’obligation de la forme canonique. L’origine de la convalidation du 
mariage provient de ce que les auteurs ont appelé la légitimité par mariage 
subséquent. En effet, la question de la légitimité des enfants prend une 
grande place dans l’essor du droit canonique. Son origine vient du droit 
romain tardif, puisque c’est l’empereur Justinien (527-565) qui en établit la 
législation. La légitimité de l’enfant correspond à sa naissance dans un 
mariage légitime. Mais il est toujours possible de légitimer un enfant. Le 
droit distingue alors deux moyens : la légitimation par mariage subséquent 
et la légitimation par rescrit. Les deux procédés sont bien différents, notam- 
ment dans leurs effets. Alors que l’enfant est seulement légitimé par rescrit, 
il devient pleinement légitime par mariage subséquent. Or, l’enfant légitimé 
avait toujours un statut inférieur à l’enfant légitime. La légitimation n’était 
qu'un acte juridique qui n’effaçait pas totalement les conséquences de la 
naissance illégitime de l’enfant. 


L'institution de la légitimité par mariage subséquent en droit canonique 
repose sur la fameuse décrétale Tanta (X 4, 17, 6) d’ Alexandre II, qui date- 
rait de 1172. On trouve la même doctrine dans la décrétale Conquestus (X 4, 
17, 1), un peu ultérieure, puisqu'elle daterait de 1180. La décrétale Tanta 
commence par ces termes : « Tanta est vis matrimonii, ut qui antea sunt 
geniti post contractum matrimonium legitimi habeantur »*°. Mais ce qui est 


4 « La force du mariage est si grande que ceux qui sont nés après que le mariage a été 


contracté sont tenus pour légitimes ». On trouve chez Gratien une formule similaire, à 
propos de l’empêchement de voeu : « Tanta vis est in sacramento conjugii quod nec ex 
violatione voti potest dissolui coniugium ipsum » (« la force dans le sacrement du mariage 
est si grande que le mariage lui même ne peut être dissout par la violation du vœu ») 
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particulièrement intéressant dans la formulation d’Alexandre III, c’est 
qu’elle dénote un raisonnement par fiction. Cela est d’ailleurs présenté très 
tôt par les commentateurs comme une fiction du droit*!. L'expression 
« legitimi habeantur » est typique du raisonnement par fiction. Parmi les 
auteurs, nous devons citer tout d’abord Hostiensis (1200-1271)*?, puis, plus 
tard, Jean d’André (1270-1348)#. Jean Calderinus, élève de ce dernier, 
exprime bien le processus de légitimité par mariage subséquent, dans une 
formule caractéristique du raisonnement par fiction. Il écrit en effet que 
l’enfant devenu légitime par le mariage subséquent de ses parents est « ac 
si nunquam fuisset illegitimus »“*. Mais c’est le Panormitain (1386-1445) 
qui exprime la doctrine de Tanta de la manière la plus achevée : « Tanta 
est vis, id est virtus, seu potentia, etc. quod legitimatio filiorum antea 
genitorum, firmatur super virtute, et potentia matrimonii, et sic propter 
bonum matrimonii, quod est favorabile, fingitur matrimonium a principio 
fuisse contractum »“%. Le Panormitain rattache bien ce procédé au méca- 
nisme de la fiction : « legitimi habeantur, quia isti ante geniti, non vere sunt 


(D, dp D 27,1). Selon Werckmeister, la formule vient de chez Augustin d’Hippone, a pro- 
pos du baptéme. Cf. J. WERCKMEISTER, Introduction au Mariage du Décret de Gratien, in 
Revue de Droit canonique 58-59 (2011) p. 51, note 22 : « la formule est une paraphrase 
d’Augustin (De baptismo, 1. 6, c.14.23, CSEL 51, 1908, p. 313) : ‘il y a une telle force dans 
le sacrement du simple baptéme que, lorsque nous reconnaissons qu’un baptisé se conduit 
mal et doit être purifié, nous interdisons cependant qu’il soit rebaptisé par la suite’ (Tanta 
uis est in sacramento simplicis baptismi, ut, cum fateamur aliquem baptizatum et adhuc 
male viventem debere mundari, uetemus tamen ulterius baptizari) ». 
41° Héritée du droit romain, la fiction du droit est un concept redécouvert à la fin du Moyen 
Âge. BARTOLE DE SASSOFERRATO (1314-1357), notamment, développe toute une doctrine de 
la fiction, à l’occasion de son commentaire du Digeste (ad D 41, 3, 15 Si is, qui pro emp- 
tore, n. 21s, in Commentaria, Augustae Taurinorum 1624, V, pp. 103s). Cette notion est 
adoptée par le droit canonique. André Alciat (1492-1550) en donne une définition qui est 
communément admise : « la fiction est une disposition de la loi contraire à la vérité, mais 
dans le domaine du possible, pour une juste cause » (fictio est legis adversus veritatem in 
re possibili ex iusta causa dispositio). Cf. A. ALCIAT, Parergon iuris seu obiter dictorum, 
VI, 1, in Opera omnia, Basileae 1632, IV, p. 435, et ID., Tractatus de praesumptionibus, Ia, 
in Opera omnia, Basileae 1632, IV, p. 677. 
« Matrimonium fictione iuris retrotrahitur » (« Le mariage rétroagit par fiction du droit »), 
écrit Hostiensis dans une formule trés ramassée (HENRI DE SUSE, ad X 4, 17, 6 Tanta, In 
quinque decretalium librum commentaria, IV, Venetiis 1631, réimp. Torino 1965, p. 35). 
« Fictione iuris matrimonium retrotrahitur », écrit Jean d’André en reprenant la formule 
d’Hostiensis (JEAN D’ANDRE, ad X, 4, 17, 6 Tanta, n. 3, In tertium decretalium librum 
novella commentaria, Venetiis 1631, p. 54). 
44 JEAN CALDERINUS, Consilia, II, Lugduni 1550, p. 52. 
45 NICOLAS DE TEDESCHI, ad X 4, 17, 6 Tanta, n. 2, op. cit., VII, p. 42 (« La force du mariage 
est si grande, ou son effet ou sa puissance, etc., que la légitimation des enfants nés précé- 
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demment, s’appuie sur cet effet et sur la puissance du mariage, et ainsi pour le bien du 
mariage, ce qui est positif, on feint que le mariage ait été contracté dès le début »). 


42 STUDIA CANONICA | 47, 2013 


legitimi, sed debent haberi pro legitimis ; quia verbum, habeantur, est ver- 
bum fictitium »*°. En effet, le mariage subséquent procure une authentique 
légitimité et non pas une simple légitimation. L’enfant est en effet tenu pour 
légitime dès sa naissance ou sa conception. Invoquer la notion de fiction 
veut insister sur cette dimension de rétroaction. Cette dernière ne concerne 
d’ailleurs pas que le passé, mais aussi l’avenir. En effet, les enfants sont 
désormais légitimes pour l’avenir et non pas seulement légitimés, parce que 
la fiction atteint le traitement juridique des actes passés. À l’époque 
moderne, nous retrouvons le même raisonnement. C’est le cas par exemple 
chez Barbosa (1589-1649). Pirhing, dans sa présentation, précise une 
condition, que la doctrine a retenue comme nécessaire, et qui était déjà 


exprimée dans la décrétale d’Alexandre III. Les deux conjoints devaient 


être libres de tout empêchement dirimant, et notamment de l’empêchement 
de lien, au moment de la conception ou de la naissance de l’enfant : « Seul 
l’enfant naturel né d’un homme libre et d’une femme libre, entre lesquels au 
moment de la génération il n’existait pas d’empêchement dirimant au 
mariage, est légitimé par le mariage subséquent (...) parce que tels sont 
réputés les enfants, par fiction du droit, ou par disposition, comme s’ils 
étaient nés d’un mariage légitime »“. L’enfant doit donc être né, selon 


46 NICOLAS DE TEDESCHI, ad X 4, 17, 6 Tanta, n. 4, op. cit., VII, p. 43 (« Ils sont tenus pour 
légitimes, parce que ceux-ci nés auparavant, ne sont pas légitimes selon la réalité [des faits], 
mais doivent être tenus pour légitimes ; parce que le mot ‘habeantur’ est un mot fictice [qui 
exprime l’idée de fiction] ». Chez les auteurs, les deux adverbes « vere » et « ficte » expri- 
ment l’opposition entre ce qui est produit par les faits et ce qui est produit par fiction. 

47 A. BARBOSA, Collectanea doctorum, TI, lib. 4, tit. 17, cap. 6, n. 13, Lugduni 1688, p. 579 : 
« Cette légitimation qui se fait par mariage subséquent, rétroagit par fiction du droit au 
moment de la naissance, de sorte que ceux qui auparavant sont nés illégitimes, soient faits 
légitimes non seulement dès cette époque-la [ex tunc] par le mariage subséquent, mais 
auparavant, sont tenus pour légitimes au temps de la naissance » (Legitimatio haec, quae fit 
per subsequens Matrimonium, juris fictione retrotrahitur ad tempus nativitatis, ita ut qui 
antea illegitimi nati sunt, per matrimonium postea subsequutum non solum ex tunc legitimi 
fiant, sed ante, et tempore nativitatis habeantur legitimi). 
La décrétale Tanta continue avec la réponse à un cas d’espèce : « Or, si l’homme a connu 
une autre femme du vivant de la sienne et a eu une descendance avec elle, bien qu’il l’ait 
épousée après la mort de sa femme, le fils sera de toute manière illégitime, et sans droit à 
l'héritage ; surtout si l’un d’eux a tramé quelque chose pour la mort de la première épouse, 
puisqu'ils ne pouvaient pas contracter entre eux un mariage légitime » (Si autem vir vivente 
uxore sua aliam cognoverit, et ex ea prolem susceperit, licet post mortem uxoris eandem 
duxerit, nihilominus spurius erit filius, et ab hereditate repellendus ; praesertim si in mor- 
tem uxoris prioris alteruter eorum aliquid fuerit machinatus, quoniam matrimonium legiti- 
mum inter se contrahere non potuerunt). 

4 E, PIRHING, Jus canonicum in V libros decretalium, lib. 4, tit. 17, SV, n. 29, Venetiis 1759, 
IL, p. 91 (Filius naturalis tantum natus ex soluto, et soluta, inter quos tempore generationis 
non erat impedimentum dirimens conjugium, legitimatur per subsequens matrimonium, 
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l’expression consacrée, « ex soluto et soluta ». Cela signifie que, même s’il 
n’y avait pas de mariage au moment de la conception ou de la naissance de 
l'enfant, le mariage aurait été juridiquement possible*°. Cette condition est 
une des conditions de la fiction : le droit ne peut feindre que sur ce qui est 
possible>!. Il peut en effet aller au-delà des faits, mais pas au-delà du pos- 
sible. Dans le cas d’une fiction translative, comme la fiction de rétroactivité, 
cela implique ce que les auteurs ont appelé les « extrema habilia » (ou la 
capacité des termes) : les deux termes de la fiction doivent être capables de 
la recevoir’. En matière de légitimité par mariage subséquent, la légitimité 
de l’enfant né avant le mariage n’est donc possible que si le mariage l’était 
lui-même au moment de la naissance de l’enfant. 


Le Code de 1917 reprend les dispositions en matière de légitimité par 
mariage subséquent. Deux canons exposent la matière : 


C. 1116 — Le mariage subséquent des parents, soit réel, soit putatif, soit 
nouvellement contracté, soit convalidé (sive noviter contractum sive conva- 
lidatum), même non consommé, rend légitimes les enfants, du moment que 
les parents étaient capables (dummodo parentes habiles) de contracter 
mariage entre eux au moment de la conception, de la gestation ou de la 
naissance. 

C. 1117 — Les enfants légitimés par mariage subséquent, sont équiparés en 
tout aux enfants légitimes, en ce qui concerne les effets canoniques, à moins 
d’une disposition expresse. 


Le Code pio-bénédictin reprend très fidèlement la doctrine issue de la 
décrétale Tanta. On retrouve bien la condition de la capacité des termes 
dans la précision « dummodo parentes habiles ». Mais il est très intéressant 
pour notre sujet de souligner la précision du c. 1116 qui évoque un mariage 
« sive noviter contractum sive convalidatum ». Le mariage subséquent peut 
donc être une convalidation de mariage. Cela semble nouveau par rapport 
aux époques antérieures qui ne se posent pas explicitement la question”? 


(...) quia tales filii ex jurisfictione, seu dispositione reputantur, ac si ex legitimo matrimo- 

nio nati essent). 

Le mariage subséquent rend légitimes les enfants naturels, mais pas les enfants adultérins. 

51 Cf. BARTOLE DE SASSOFERRATO, ad D 41, 3, 15 Si is, qui pro emptore, n. 22, Commentaria, 
Augustae Taurinorum, V, p. 103. 

52 BARTOLE DE SASSOFERRATO, ad D. 41, 3, 15, Si is, qui pro emptore, n. 3 : « fictio translativa 

non procedit, nisi ambo extrema sint habilia », op. cit., V, p. 102. 

Dans les travaux préparatoires au Code de 1917, la précision « sive revalidatum » ne figure 

pas dans le premier schéma. Elle apparaît à l’occasion du deuxième schéma par la précision 

« sive noviter contractum, sive revalidatum ». A partir du troisième schéma, dès 1906, le 

mot employé est celui de « convalidatum ». Il est maintenu jusqu’au texte final. Cf. PETIT, 

Consentement matrimonial, pp. 118s. Les comptes-rendus de la commission ne précisent 

pas pourquoi a été ajoutée la mention « sive revalidatum ». 
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Mais c’est tout à fait logique par rapport à l’enseignement du droit antérieur, 
notamment du droit médiéval, qui connaissait l’institution de l’approbation 
rétroactive du mariage, comme nous le verrons par la suite. Dans le code de 
1983, les dispositions en matière de légitimité sont nettement moins pré- 
cises. Les cc. 1139 et 1140 n’évoquent plus explicitement la légitimité par 
mariage subséquent. Le c. 1139 considère ensemble la légitimation par res- 
crit et la légitimité par mariage subséquent. La distinction que faisait la doc- 
trine entre ces deux modes de légitimation a donc disparu. Le c. 1140 équi- 
pare tous les enfants légitimés, quel que soit le moyen, aux enfants légitimes. 
On peut sans doute regretter que le Code de 1983 n’ait pas gardé, au-moins 
symboliquement, la particularité du mariage subséquent. Elle était une insti- 
tution canonique tout à fait particulière et intéressante, dépassant la simple 
question de la filiation et de la légitimité des enfants. Comme le dit la glose 
des décrétales, « matrimonium omnia praecedentia purgat »%. Les auteurs 
médiévaux reprennent tous cette idée. Le Panormitain reprend l’affirmation 
de la gloseř. Balde, quant à lui, précise, avec une connotation morale : 
« ista legitimatio per matrimonium, est restitutio per quam absolvuntur 
sordes peccati »**. Au XVP™ siècle, Alciat écrit : « Quando filii legitiman- 
tur per sequtum matrimonium, fingitur a principio omnis coitus licitus et 
matrimonialis »°’. Le mariage subséquent est donc en fait une véritable 
« convalidation » de toute la vie antérieure du couple. Elle rend légitime 
toute chose : la progéniture, bien sûr, mais aussi les actes posés entre les 
époux. La vie antérieure au mariage est traitée par le droit comme une véri- 
table vie conjugale. 


5% Glose ordinaire, X 4, 17, 6, v. legitimi (in BERNARD DE PAVIE, Decretales D. Gregorii 
papae IX suae integritati una cum glossis restitutae ad exemplar Romanum diligenter reco- 
gnitae, Venetiis 1604). Cf. A. LEFEBVRE-TEILLARD, « De la rétroactivité à la fiction. Notes 
sur la légitimation par mariage subséquent en droit canonique », in A Ennio Cortese, I, 
Roma 2001, p. 228 : « Cette idée de réparation, de régularisation grâce à la force du sacre- 
ment de mariage restera trés présente non seulement chez tous les canonistes postérieurs 
[au XIIème siècle] : “Matrimonium sequens omnia praecedentia purgat” soulignera 
Bernard de Parme, mais également chez les civilistes : “Et tale matrimonium omnem 
maculam abstergit” écrira à son tour Albericus de Rosate (Commentarii in primam Codicis 
Partem, sur Cum quis, n. 1) ». 

55 NICOLAS DE TEDESCHI, ad X. 4, 17, 9, Quod nobis, n. 5, op. cit., VII, p. 44 : « Matrimonium 
omnia praecedentia purgat, secundum Tanta ». 

56 BALDO DEGLI UBALDI, ad X. 1, 6, 20, Innotuit, n. 12, Super decretalibus, Lugduni 1551, 

p. 84 

ANDRE ALCIAT, « Tractatus de praesumptionibus », Ia, in Opera omnia, t. IV, Basileae 

1632, p. 680. 
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2.1.2 — L’approbation des mariages clandestins dans le « Corpus Turis 
Canonici » et aprés « Tametsi » 


Si le Code pio-bénédictin applique les bénéfices du mariage subséquent 
au mariage convalidé, cela n’est en vérité nullement une nouveauté. On en 
trouve notamment l’origine dans les deux décrétales Quod nobis et Si qui 
autem d’ Alexandre III. Il s’agit alors d’envisager l’approbation d’un mariage 
clandestin. Certes, ce dernier ne souffre pas a priori d’invalidité, puisque le 
décret Tametsi du Concile de Trente n’a pas encore imposé la forme cano- 
nique pour la validité du lien. Mais ces mariages souffrent de clandestinité, 
ce qui n’est pas sans conséquence éventuelle sur les effets du mariage, 
notamment quant à la filiation. L’approbation n’a donc pas exactement le 
même sens que la notion actuelle de convalidation®. Il s’agit plutôt d’une 
sorte de reconnaissance de mariages qui ne sont parfois que des mariages 
présumés. La première décrétale reprend tout à fait les dispositions de la 
fiction : 

Si en effet les mariages sont contractés de manière occulte, de sorte que par 
suite la preuve légitime ne soit pas claire, ceux qui contractent ainsi, ne 
doivent pas être refoulés par l’Église, jusqu’à un certain point. Vraiment, si 
les contractants ont voulu le publier, à moins qu’une cause raisonnable 
et légitime y fasse obstacle, [ces mariages] doivent être reçus par l’Église et 
approuvés, comme s’ils avaient été contractés dès le début sous le regard 
de l’Église. 

De même, à l’occasion de son autre décrétale, Alexandre III précise que 
les enfants issus d’un mariage clandestin approuvé ensuite par l’Église sont 
légitimes®. Par la suite, c’est sans doute le Panormitain qui décrit le mieux 
l'institution de l’approbation du mariage clandestin : « L’approbation 
rétroagit, et c’est comme si (perinde est, ac si) le mariage avait été contracté 
depuis le début sous le regard de l’Église »®!. Cette rétroaction est caracté- 
ristique de la fiction du mariage subséquent. Les auteurs se sont cependant 


Nous empruntons le terme d’approbation au Panormitain et il nous semble le plus opportun 
en la matiére. Mais un auteur plus ancien comme Hostiensis parle de convalider (« convales- 
cere ») un mariage clandestin. Cf. HENRI DE SUSE, ad X 4, 3, 2 Quod nobis, op. cit., 14. 

59 ALEXANDRE III, Décrétale Quod nobis (X 4, 3, 2): « Si enim matrimonia ita occulte 
contrahuntur, quod exinde legitima probatio non appareat, ii, qui ea contrahunt, ab eccle- 
sia non sunt aliquatenus compellendi. Verum si personae contrahentium hoc voluerint 
publicare, nisi rationabilis et legitima causa praepediat, ab ecclesia recipienda sunt et 
comprobanda, tanquam a principio in ecclesiae conspectu contracta ». L’expression finale 
« tanquam a principio » est tout à fait typique de la fiction de rétroactivité. 

60 ALEXANDRE III, Décrétale Si qui autem (X 4, 17, 9). 

61 NICOLAS DE TEDESCHI, ad X. 4, 17, 9 Si qui autem, n. 5, op. cit., VII, p. 44. L’expression 

« perinde est, ac si » est caractéristique du raisonnement par fiction. 
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interrogés pour savoir si cette rétroaction fonctionnait, méme dans le cas ot 
avait existé un empéchement au moment du consentement. En effet, si 
l'Église reconnaît un mariage célébré clandestinement et dispense de l’em- 
pêchement, les enfants nés avant l’approbation (et donc sous l’empire de 
l’empêchement) peuvent-ils être tenus pour légitimes avant la dispense ? 
C’est la position de Jean d’André, à laquelle se réfère le Panormitain, en 
référence au principe de la décrétale Tanta, « quia matrimonium omnia 
praecedentia purgat ». Le Panormitain fait néanmoins référence à la position 
inverse de Jean Calderinus, qui interprète différemment la décrétale Tanta. 
En effet, selon lui, en vertu de la doctrine de la capacité des termes, le prin- 
cipe de rétroaction de Tanta ne peut fonctionner que s’il n’existait pas 
d’empêchement au moment où le consentement a été émis. Le Panormitain, 
quant à lui, tranche en faveur de la position de Jean d’André en s’appuyant 
sur la décrétale Si qui autem d’ Alexandre III « où il est dit que l’approba- 
tion du mariage clandestin opère comme si [le mariage] avait été contracté 
sous le regard de l’Église depuis le début »®. L’approbation du mariage 
clandestin revient donc à reconnaître un mariage, éventuellement invalide 
en raison d’un empêchement. Il s’agit alors réellement d’une forme de 
convalidation. Comme nous le constatons, nous sommes alors très proches 
de l'institution de la sanatio in radice, elle aussi mise en avant par le Panor- 
mitain. L’approbation du mariage clandestin revét éventuellement une 
dimension de convalidation du mariage et il lui est clairement appliqué 
le bénéfice de la rétroactivité, selon le principe du mariage subséquent. 


Un auteur moderne comme Barbosa, qui écrit après le Concile de Trente 
et le décret Tametsi, décrit ainsi l’institution de l’approbation en écrivant à 
propos de la décrétale Si qui autem d’Alexandre III: « Les docteurs esti- 
ment communément que le texte concerne jusqu’au mariage clandestin nul 
en raison d’un quelconque empêchement de droit caché, et que les enfants 
sont légitimes, quoiqu’ils soient conçus et née dans la clandestinité avant 
l'approbation de l’Église »®. L’approbation d’un mariage clandestin peut 
donc être une véritable convalidation, qui rétroagit dans ses effets. Par ail- 
leurs, Barbosa évoque aussi la convalidation d’un mariage clandestin en 
écrivant à propos des enfants : 
Il est certain qu’ils sont illégitimes, et par conséquent qu’ils peuvent être 
légitimés par mariage subséquent (...), et il apparaît par une évidente rai- 
son, parce que le mariage sans curé a été contracté nul, que les contractants 


demeurent cependant aptes à contracter de nouveau, s'ils ne sont pas 


62 NICOLAS DE TEDESCHI, ad X. 4, 17, 9 Si qui autem, n. 5, op. cit, VII, p. 44. 
6 A. BARBOSA, Collectane doctorum in ius pontificium universum, lib. 4, tit. 17, cap. 9, n. 4, 
Lugduni 1688, II, p. 585. 
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empéchés par un autre empéchement, parce que le Concile de Trente (...) 
ne les rend pas simplement inaptes, mais seulement pour contracter ainsi, 
c’est-à-dire sans curé, et témoins, puisqu'il ne leur interdit pas, au contraire 
il leur permet de contracter de nouveau (...). D’où, bien que ceux-ci soient 
illégitimes, puisque nés d’un mariage invalide, comme ils sont cependant 
nés de parents qui peuvent contracter validement mariage, et qu’ils n’ont 
aucun empêchement juridique qui les rende inaptes à contracter de nou- 
veau, il résulte de manière évidente qu’ils sont rendus légitimes par le 


mariage valide qui suit (per Matrimonium validum postea sequutum)™. 


Barbosa évoque ici la possible convalidation d’un mariage nul pour 
défaut de forme et lui applique le bénéfice de la rétroactivité des effets selon 
la logique de la décrétale Tanta. Sanchez (1550-1610), quant à lui, évoque 
le cas où un mariage clandestin aurait été approuvé par l’Église avant que 
l’on ne découvre l’existence d’un empéchement dirimant. Dans ce cas, les 
effets de l’approbation de l’Église sont maintenus et permettent d’établir 
une présomption irréfragable en faveur de la bonne foi des conjoints, per- 
mettant ainsi de considérer le mariage comme putatif. Sanchez écrit ainsi : 

Bien qu’au début [le mariage] ait été contracté clandestinement (clam), 
l'approbation de l’Église agit, de sorte que tous les enfants nés avant soient 
légitimes. Et je confirme, puisque l’approbation de l’Église nettoie tout vice 
du mariage clandestin, comme le mariage suivant nettoie la turpitude des 
enfants qui sont nés d’une union non conjugale (Ecclesiae approbatio pur- 
gat omne vitium matrimonii clandestini, sicut matrimonium sequens purgat 
filiorum, qui ex fornicato coitu habiti sunt, turpitudinem), et enlève la pré- 
somption de connaissance ou d’ignorance affectée [de l’empêchement]$. 

L’auteur note bien, à l’inverse, que, si aucun empêchement n’apparait, 
l'approbation est absolue : «là où n’apparaît pas d’empéchement, [le 
mariage] est approuvé de manière absolue, comme si dès le départ il avait 
été commencé sous le regard de l’Église »®°. L’approbation du mariage est 
donc bien comprise par les auteurs, même postérieurs au Concile de Trente, 
comme comportant la rétroaction des effets, à l’instar du mariage subsé- 
quent, et fait comme si le mariage avait été contracté dès le départ « sous le 
regard de l’Église » (in conspectu Ecclesiae), c’est-à-dire, depuis le décret 
Tametsi, selon la forme canonique. Même si, bien sûr, le mariage n’apparaît 
dans sa réalité qu’au moment de l’approbation, ses effets remontent en 
vérité au-delà, notamment au moment où a été échangé une première fois le 
consentement, clandestinement. Cela revient donc à faire produire au 


4 Jbid., n. 5, p. 585. 

65 TH. SANCHEZ, De sancto matrimonii sacramento, ITI, 1. 3, d. 43, n. 4, Lugduni 1621, p. 308 
(= SANCHEZ, De matrimonio). 

6 Thid., n. 5. 
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mariage des effets dés le premier échange des consentements. Alors que le 
consentement avait été initialement incapable de produire le mariage ou, du 
moins, avant Tametsi, tous les effets du mariage, le droit fait en sorte qu’il 
produise les effets du mariage, comme si tout avait été régulier dés le départ. 
L’approbation ne se fait donc absolument pas dans l’ignorance du premier 
consentement. Bien au contraire, elle permet de considérer ce premier 
consentement pour faire en sorte qu’apparaissent les effets qu’il aurait dû 
produire initialement. 


2.2 — La convalidation radicale du mariage à travers le prisme de la 
fiction du droit attachée au mariage 


2.2.1 — La convalidation radicale comme fiction : la rétroaction des effets 


C’est à Jean d’André notamment que l’on doit la théorie de la convalida- 
tion radicale du mariage. Son idée repose sur l’interpération de la décrétale 
Quoniam de Clément V. Cette dernière est l’annulation d’une décision de 
son anté-prédécesseur Boniface VIII, la bulle Clericis laicos, du 24 février 
1296, concernant l’immunité des Églises par rapport au pouvoir civil. La 
décision de Boniface VIII indispose fortement ce dernier, et Clément V 
consent à l’annuler, au sens strict, c’est-à-dire de manière rétroactive, ainsi 
que tous les actes ou décisions qui auraient pu en résulter : « Nos de consi- 
lio fratrum nostrorum constitutionem et declarationem seu declarationes 
praedictas, et quicquid ex is secutum est vel ob eas, penitus revocamus et 
eas haberi volumus pro infectis »®. Ce qui peut apparaître d’abord comme 
une reculade du Pontife romain devant le pouvoir civil, notamment le pou- 
voir royal de Philippe-le-Bel, est aussi une affirmation très forte du pouvoir 
du pape : celui-ci peut toujours révoquer, même rétroactivement, une déci- 
sion propre ou d’un prédécesseur. Jean d’André commente ainsi la décrétale 
Quoniam : « Et vois combien est grande la puissance du pape à propos 
des choses qui sont simplement de droit positif, puisqu'il les révoque dès 
l’origine (ut ex tunc) »%. Jean d'André applique ce principe au cas d’un 


67 Clem 3, 17. C’est nous qui soulignons. La formulation « haberi pro infectis » est caracté- 


ristique du raisonnement par fiction, qui est alors couramment usité. 
6 Glose ad Clem 3, 17, v. « pro infectis » : « Et vide quanta est papalis potestas circa ea , 
quae simpliciter sunt de iure positivo : quia revocat illa ut ex tunc ». Le Panormitain reprend 
la méme formulation dans son commentaire de la décrétale. Cf. NICOLAS DE TEDESCHI, 
ad Clem 3, 17, n. 1, op. cit., VII, p. 286 : « Puisque le Pape peut révoquer sa constitution 
ou celle de son prédécesseur, et la tenir pour nulle, [...] combien est grande la puissance du 
Pape sur les choses qui sont simplement de droit positif puisqu’il peut les révoquer dés 
l’origine » (« Quoniam Papa potest suam vel sui praedecessoris constitutionem revocare, et 
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mariage qui a souffert d’un empéchement de droit ecclésiastique. S’il pos- 
séde, selon la doctrine canonique, le pouvoir d’établir des empéchements 
dirimants en matière matrimoniale, le Pontife romain a donc le pouvoir 
de les supprimer, méme pour le passé. La convalidation radicale, dans la 
conception initiale de Jean d’André, consiste donc a rendre valide un 
mariage qui a souffert d’un empéchement de droit ecclésiastique par la 
dispense rétroactive de l’empêchement, et sans qu’il soit besoin (ou parfois 
méme possible) d’émettre de nouveau le consentement matrimonial. 
Benoit XIV, dans la Quaestion canonica et moralis n. 174, fait une présen- 
tation précise de la sanatio in radice : 

Et en effet, le Souverain Pontife peut annuler la loi ecclésiastique, et la 

révoquer non seulement quant aux effets ultérieurs attendus, qui ne sont pas 

encourus, mais aussi quant aux effets produits antérieurement, selon le texte 

de la Clémentine Quoniam du De Immunitate Ecclesiarum, dispensant ainsi 

le mariage à la racine, et révoquant l’empêchement dirimant, et en même 

temps, abrogeant la loi ecclésiastique, qui a établi le dit empéchement, fait 

que la dispense rétroagit au début du mariage, et ainsi que les enfants soient 

légitimes quant à tous les effets. 


Mais, plutôt qu’une simple abrogation particulière et rétroactive de la loi, 
la convalidation radicale est peu à peu analysée comme une fiction. Certains 
auteurs de renom, comme Sánchez, y sont hostiles”, Mais la jurisprudence 
rotale, de son côté, adopte un raisonnement par fiction. La Rote romaine est 
en effet saisie d’un certain nombre de causes en légitimation. Il est alors 
discuté de savoir si les mariages des parents ont fait l’objet d’une convalida- 
tion radicale, avec tout le bénéfice de la rétroaction des effets. La jurispru- 
dence confirme souvent le nature des ces dispenses pontificales, comme des 
dispenses « in radice », selon l’expression du temps. L’analyse des déci- 
sions rotales reprennent alors le raisonnement par fiction. C’est le cas de 
décisions des années 1610, 1615 ou 1634, dans lesquelles on retrouve 
des formulations tout à fait propres à la fiction du droit’!. De même, on peut 


illam habere pro infecta, [...] quanta est Papae potestas circa illa quae sunt simpliciter de 
iure positivo quia illa revocare potest, ut ex tunc »). 

© BENOÎT XIV, Quaestio canonica et moralis n. 174, in Opera omnia 12, Prati 1844, p. 217 

70 SANCHEZ, De matrimonio, 1. 8, d. 7, nn. 3-4, p. 32. 

71 Coram Bononien., 19 mars 1610, in SRRDRec Ila pars, decisio 280, p. 204, n. 4 : « Papa 
enim hoc casu dicitur dispensasse in radice matrimonii illud approbando, cum eius effectu, 
et tollendo impedimentum usque ab initio cum redintegratione prolis, perinde ac si nun- 
quam extitisset impedimentum, et coniuges semper fuissent in potentia libera contrahendi 
legitimum matrimonium » ; Coram Manzanedo, 11 mai 1615, in SRRDRec Ha pars, decisio 
687, pp. 516-519, n. 8 : « Unde Pontifex, qui potest tollere impedimentum a iure positivo 
procedens, potest etiam illo sublato dispensare in radice illius, et relinquere matrimonium 
in terminis priorum consensuum, et sic verum, et validum, prout ex tunc, ac si dispensatio 
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lire dans une décision de 1634, déja citée : « Sans doute le Pape peut-il 
lever n’importe quel empéchement, de droit canonique seulement, dis- 
pensant in radice du mariage, et l’approuvant comme dès l’origine, comme 
si (prout ex tunc, perinde, ac si) aucun empéchement n’avait existé dès le 
départ »’”*. L’expression, très appuyée, « prout ex tunc, perinde, ac si » est 
là encore tout à fait typique de la fiction du droit. Ensuite, le premier auteur 
à faire référence explicitement à la fiction du droit pour décrire la sanatio in 
radice est sans doute Charles Févret (1583-1661) dans son Traité de labus. 
Après avoir fait mention de la fiction du droit, il emploie une analogie 
très éloquente : 


Comme le Baptême lave toute tache de l’origine inachevée non seulement 
quant à la faute, mais aussi quant à la peine, ainsi cette palingenesia ou 
régénération par dispense radicale, fait que les enfants soient vraiment légi- 
times, issus d’un vrai et légitime mariage, et capables de tous les droits qui 
reviennent aux enfants légitimes”. 


La sanatio in radice, dans la description qu’en fait Févret, retire ainsi 
toute trace d’invalidité au mariage. On s’inscrit tout à fait dans la conception 
de la décrétale Tanta : « Matrimonium omnia praecedentia purgat ». On 
trouve ici, bien exprimée, l’idée d’une régénération du mariage invalide. 
Joseph Carrière (1795-1864) propose ensuite une analyse de la sanatio 
comme fiction”. Il est sans doute le premier auteur à le faire de manière 
explicite”, bien que son analyse ne soit pas toujours parfaitement exacte”®. 
Carrière écrit cependant cette phrase tout à fait intéressante : 


illud processisset [...] et ex eodem tempore potest prolem susceptam legitimare quasi ab 
initio legitime nata fuisset, 

712 Coram Panzirolo, 31 mars 1634, n. 19, in SRRDRec, VIa pars, decisio 273, pp. 385-388 
(« Potuit sine dubio Papa removere huisumodi impedimentum, Iuris tantum Canonici, 
dispensando in radice Matrimonii, illudque approbando prout ex tunc, perinde, ac si ab 
initio nullum extitisset impedimentum »). 

73 C, FÉVRET, Traité de l'abus, 1. 5, chap. 3, Lugduni 16894, pp. 49-50, note s (« tandem sicut 
Baptismus eluit omnem infectae originis labem non solum quoad culpam, sed etiam quoad 
poenam, ita et ista paliggeuesía seu regeneratio per dispensationem in radice, efficitur ut 
proles vere legitima sit, et ex vero ac legitimo matrimonio suscepta, et capax omnium 
iurium legitimis competentium »). 

74 J, CARRIÈRE, Dissertation sur la réhabilitation des mariages nuls où l’on traite en particu- 
lier des dispenses ‘in radice’, Paris 1834, p. 23s (= CARRIÈRE, Dissertation). 

75 Cf. J. BERNHARD, « L’explication juridique de la rétroactivité de la sanatio in radice dans 
la doctrine canonique moderne », Ephemerides Iuris Canonici (1951), p. 86. L’auteur 
conteste d’ailleurs l’analyse de la sanatio in radice comme fiction du droit. 

76 L’auteur distingue entre les effets produits « réellement » (à partir de la convalidation) et 
ceux produits par fiction (en vertu de la rétroaction des effets). Or, non seulement les effets 
produits par fiction sont tout aussi réels que ceux produits sans fiction, mais les effets 
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Ce qu’il y a ex fictione juris, c’est que, aux yeux de la loi, le consentement 
est regardé comme n’ayant jamais été invalide, et qu’ainsi tous les effets 
que son invalidité avoit produits sont anéantis. Puis : le mariage étant 
regardé par la loi comme ayant été valide dés le commencement, les enfans 
sont aussi regardés comme légitimes??. 


L’analyse par fiction est ainsi finalement adoptée, sans que cela fasse 


réellement débat, par les auteurs du XIX®™* ou du XX®™° siécle’®. Mais c’est 
surtout Gasparri, notamment à l’occasion de la première codification, qui 
consacre l’analyse par fiction. L’analyse est présente dans la première 
édition de son De matrimonio”. Elle est cependant davantage développée 
dans la seconde édition, postérieure à la codification : 


L'Église, concédant la sanatio in radice, dispense à partir de maintenant 
(ex nunc) de l’empêchement dirimant, et par fiction du droit rétroagit cette 
dispense au début du mariage, à moins qu’autre chose ne soit indiqué (ou 
elle feint que cette dispense ait été accordée quand le mariage a commencé) 
et ainsi dispense de la loi de renouvellement du consentement et rend la 


descendance légitime dès le mariage commencé’. 


Entretemps, Gasparri a introduit le concept de fiction à propos de la 


sanatio in radice du mariage dans le code lui-méme®!. Ce point a fait débat 
lors des travaux préparatoires®?. L’analyse par fiction va présenter ainsi le 


77 
78 


produits à partir de la convalidation sont eux-mêmes modifiés par la fiction, puisque les 
enfants se trouvent légitimes dès le départ et non pas simplement légitimés. 

CARRIÈRE, Dissertation, pp. 25-26. 

Cf. J.P. MARTIN, De matrimonio et potestate ipsum dirimendi Ecclesiae soli exclusive, I, 
Lugduni-Parisiis 1844, p. 440 ; J.P. Gury, Compendium theologieae moralis, II, Romae 
1878, p. 877 ; D. PALMIERI, Tractatus de matrimonio christiano, Romae 1880, p. 300 ; 
A. BOUDINHON, « A propos d’une sanatio in radice », Le Canoniste contemporain 14 
(1891), p. 66. 

P. GASPARRI, De matrimonio, I, Paris 18911, n. 1157, p. 324. 

P. GASPARRI, De matrimonio, I, Citta del Vaticano 19322, n. 1209, p. 260. 

C. 1138 CIC 1917. §1. La sanatio in radice du mariage est sa convalidation, comportant, 
outre la dispense ou la cessation de l’empêchement, la dispense de la loi de renouvellement 
du consentement, et la rétroaction, par fiction du droit, des effets canoniques dans le passé. 
$2. La convalidation se fait à partir du moment de la concession de la grâce ; la rétroaction 
est comprise comme faite au début du mariage, à moins d’une autre disposition expresse. 
$3. La dispense de la loi de renouvellement du consentement peut aussi être concédée à 
l’insu d’une ou des deux parties. 

Le premier schéma porte un point d'interrogation, indiquant « C. 46. Matrimonium sana- 
tum in radice valere incipit a momento sanationis ; validitas autem ad matrimonii initium 
retrotrahitur tantummodo per fictionem iuris ( ?) ». Le deuxième schéma précise ainsi 
« quaod effectus canonicos ». Cela provoque des débats, avec les interventions de Wernz 
et de Palmieri. Cf. COMMISSION DE CODIFICATION DU DROIT CANONIQUE, Schémas des 
canons du livre TI, in Archivio Secreto Vaticano, fonds 1164, scat. 55, in PETIT, Consente- 
ment matrimonial, pp. 187s. 
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grand avantage de fixer clairement la doctrine en la matière. Il est mainte- 
nant admis que la dispense de l’empêchement ou de la forme canonique se 
fait au moment de la convalidation. C’est à partir de ce moment que le 
mariage en tant que tel apparaît. Seuls les effets rétroagissent, s’appuyant 
sur le consentement initialement donné“, La théorie de l’abrogation rétroac- 
tive et particulière de la loi, défendue par Sanchez et reprise notamment par 
Benoit XIV, ne permettait pas de faire clairement cette distinction. Il était 
impossible de savoir précisément à quel moment le mariage apparaissait. Si 
l’empêchement était lui-même levé rétroactivement, certains en concluaient 
que le mariage lui-même apparaissait dans le passé dès le moment du 
consentement, comme s’il n’y avait jamais eu d’obstacle aux effets du 
consentement. Ce doute a donc été définitivement dirimé grâce à l’analyse 
par fiction. Le Code de 1983, dans son c. 1161, n’emploie plus l’expression 
de fiction du droit pour décrire la sanatio in radice. Cela n’est certainement 
plus utile, puisque la doctrine de la sanatio est maintenant bien fixée. 


2.2.2 — Le consentement naturellement suffisant et la question de 
Vempéchement de droit divin 


La sanatio in radice est la convalidation du mariage par l’autorité ecclé- 
siastique sans réitération du consentement. Cela nécessite donc l’existence 
d’un vrai consentement matrimonial au sens naturel du terme, c’est-à-dire 
« l’acte de la volonté par lequel un homme et une femme se donnent et 
se reçoivent mutuellement par une alliance irrévocable pour constituer le 
mariage » (c. 1057 $2 CIC 1983). Il est donc possible a priori de convalider 
un mariage contracté seulement civilement ou devant un ministre acatho- 
lique. La question a été plusieurs fois soulevée devant le Siège apostolique. 
Les Fontes de Gasparri ou certaines revues en gardent la trace. Trois réponses 
du Saint-Office, à la fin du XIXè" ou au début du XX?" siècle, répondent 
positivement à la possibilité de convalider in radice des mariages contractés 
par un catholique devant un magistrat civil ou un ministre acatholique, c’est- 
à-dire sans que soit respectée la forme canonique prescrite par le Concile de 
Trente ou, ensuite, par le décret Ne Temere*+. Mais si ces décisions concernent 
d’abord des mariages mixtes, la pratique montre clairement que l’on peut 


83 Les débats portent encore trace de l’opinion de certains auteurs sur le moment de la conva- 


lidation du mariage lui-même. La précision « quaod effectus canonicos » du deuxième 
schéma veut donc dirimer le débat. 

84 SAINT-OFFICE, Réponse du 12 avril 1899, in Fontes, IV, n. 1219, p. 513 ; ID., Réponse du 
8 mars 1900, in Fontes, IV, n. 1236, pp. 522-523 ; ID., Réponse du 2 décembre 1908, in 
Le canoniste contemporain 33 (1910), pp. 737-738. 
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convalider in radice le mariage de catholiques**. Cependant, l’autorité ecclé- 
siastique requiert toujours une certaine forme juridique pour la convalidation 
in radice du mariage, méme si, théoriquement, rien ne s’opposerait a aller 
au-dela®*, On peut ainsi dire que l’échange des consentements devant un 
magistrat civil ou un ministre acatholique pose une sorte de présomption en 
faveur de la nature réellement matrimoniale du consentement échangé. La 
jurisprudence rotale connait cette présomption. Déja, en 1913, une décision 
de la Rote fait une distinction quant à l’instruction religieuse des fidèles. Si 
les contractants sont conscients de l’invalidité du mariage en raison de l’ins- 
truction religieuse recue, le consentement doit étre présumé comme insuffi- 
sant, méme du point de vue naturel. En cas de mariage civil, on doit ainsi 
présumer que seuls les effets civils du mariage ont été recherchés. À l’in- 
verse, si les contractants sont élevés dans l’ignorance des règles religieuses, 
on doit présumer du caractère suffisant du consentement®?. Mais la jurispru- 
dence ultérieure ne semble plus comporter cette distinction, comme le montre 
une décision de 1963 : le consentement est présumé naturellement suffisant, 
malgré l’absence de forme canonique. Le mariage seulement civil des 
catholiques ne peut pas être confondu avec un simple concubinage. La juris- 
prudence de la Rote l’affirme, notamment dans une décision de 1970%°, se 
distinguant ainsi nettement de la position tenue par Pie IX en son temps. Le 
Pontife romain fait sienne cette position en 1981, à l’occasion de l’exhorta- 
tion apostolique Familiaris consortio”, citée elle-même, sur ce point, par la 


85 Cf. C. DE CLERCQ, « La sanatio in radice », in R. Naz (dir.) Traité de Droit canonique, I, 
Paris 1937, n. 467, pp. 412-413 : « Même le mariage civil peut être l’objet d’une sanatio 
in radice et il l’est fréquemment aujourd’hui ». L'auteur évoque aussi l'exemple de la 
France après la Révolution : « Les papes ont parfois accordé la sanatio in radice par des 
concessions générales, à la suite de temps troublés (par ex. pour les mariages civils conclus 
pendant la Révolution française) ». 

86 Cf. NAVARRETE, « Commentario al Decreto », pp. 304-305 : « Du reste, théoriquement, la 
sanatio in radice pourrait être concédée aussi “aux couples de fait” si en eux se vérifient 
tous les présupposés de droit naturel d’un vrai mariage, doctrine soutenue par un certain 
nombre d’auteurs avant la promulgation du Code de 1917, comme l’affirme Feije : “Extrin- 
seca enim species matrimonii juxta multos non est conditio essentialis sanationis in 
radice” ». 

87 Coram Heiner, 23 février 1913, nn. 15-16, in RRD 5 (1913), pp. 95-111. Cf. aussi 

J. BRENNAN, The simple convalidation of marriage. An historical synopsis and commen- 

tary, Washington 1937, pp. 92-93. 

Coram Bejan, 14 juin 1963, n. 5, in RRD 55 (1963) : « Etenim tale matrimonium praesu- 

mitur initum cum utriusque partis consensu naturaliter sufficiente, etsi iuridice inefficaci ob 

defectum legitimae formae ». 

89 Coram Canals, 21 avril 1970, n. 2, in RRD 62 (1970) : « Matrimonium mere civile enim 

non potest cum concubinatu confundi ». 

JEAN-PAUL II, Exhortation apostolique Familiaris consortio, 22 novembre 1981, n. 82, 

AAS 74 (1981), p. 183. 
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jurisprudence postérieure”!. Il est donc clairement établi aujourd’hui que le 
consentement formulé par des catholiques lors d’une cérémonie civile est a 
priori un véritable consentement matrimonial, malgré l’absence de forme 
canonique. 


La question se pose néanmoins de savoir si un mariage civil peut être 
convalidé alors même qu’il souffrait d’un empêchement de droit divin au 
moment où il a été contracté, notamment d’un empêchement de lien. Les 
auteurs modernes insistent sur le fait que seuls les mariages ayant souffert 
d’un empêchement de droit ecclésiastique peuvent être convalidés in radice. 
La convalidation radicale est alors perçue comme une abrogation particu- 
lière et rétroactive de la loi. Or, le Pontife romain ne peut dispenser que 
de ses propres lois. En outre, et c’est 1a à leurs yeux l’argument décisif, 
l’empêchement de droit divin serait un obstacle à l’existence même du 
consentement. Il n’y a donc dans ce cas aucune possibilité de convalidation 
radicale du mariage”. Benoît XIV s'inscrit dans cette ligne. Le Pontife 
romain, réaffirme-t-il, ne peut abroger qu’une loi instituée par lui”. 


Mais la pratique et la doctrine ultérieures ont amené à réviser ce jugement. 
En effet, si la pratique du Siège apostolique semble d’abord se conformer 
strictement à cette limitation à l’empêchement de droit ecclésiastique, on voit 
apparaître des exceptions au principe vers la fin du XIX*™ siècle. En 1890, 
notamment, la Pénitencerie apostolique accorde ainsi la convalidation in 
radice d’un mariage après la cessation de l’empêchement de lien”. La 
rétroaction des effets se limite alors au moment de la disparition de l’empé- 
chement. Cela semble d’ailleurs conforme à la théorie des fictions sur la 
capacité des termes. Cependant, peu de temps après, en 1904, le Saint-Office 
entend dirimer le doute de droit né de la pratique de la Pénitencerie en 
affirmant : « le mariage contracté avec un empéchement de droit naturel ou 


°! Coram Funghini, 30 juin 1988, n. 4, in RRD 80 (1988). 

92 Cf. SANCHEZ, De matrimonio, |. 2, d. 32, n. 2, op. cit., p. 157. Cf. aussi A. BARBOSA, Series 
votorum decisivorum et consultivorum canonicorum, Il, votum 27, n. 2, Lugduni 1702, 
p. 172 ; E. GONZALEZ TELLEZ, Commentaria perpetua in singulos textus quinque librorum 
decretalium Gregorii IX, lib. 4, tit. 17, cap. 13, n. 22, Lugduni 1673, IV, p. 248 ; 
A. REIFFENSTUEL, lus canonicum universum, Appendix ad Librum quartum « De dispensa- 
tione super impedimentis matrimonii », n. 358, Antuerpiae 1755, IV, p. 207 ; F. SCHMALZ- 
GRUEBER, lus ecclesiasticum universum, lib. 4, pars IV, tit. 17, $I, n. 115, Romae 1844, 
IX, p. 355 ; J.B. RIGANTI, Commentaria in regulas, constitutiones, et ordinationes Cancel- 
lariae Apostolicae, Regula 50, n. 106, Romae 1747, IV, p. 34. 

° Cf. Benoîr XIV, Décret Cum super, 27 septembre 1755, n. 7, p. 291 ; ID., Quaestio cano- 
nica et moralis n. 174, in Opera omnia, Prati 1844, XII, p. 217 ; ID., De Synodo dioece- 
sana, 21, n. 7, in op. cit., XI, p. 641. 

94 S, POENITENTIARIA APOSTOLICA, Décision, 25 avril 1890, Le canoniste contemporain 14 
(1891), p. 61. 
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divin ne peut pas être convalidé in radice »®. La possibilité de convalidation 
malgré un empéchement de droit divin n’est toutefois pas abandonnée com- 
plétement. La question revient avec acuité à l’occasion de la codification. Le 
premier schéma préparatoire du code comporte la disposition suivante en la 
matière : « C. 48. Matrimonium contractum, etiam in bona fede, cum impe- 
dimento iuris naturalis vel divini, etiamsi postea impedimentum per mutatio- 
nem facti cessaverit, Ecclesia non sanat in radice ne a momento quidem ces- 
sationis impedimenti »%. La formulation du schéma diverge avec la réponse 
du Saint-Office. Alors que ce dernier disait : « non posse sanari in radice », 
le schéma dit simplement « Ecclesia non sanat », tel un fait, sans prendre 
position sur la possibilité en droit. Les débats au sein de la commission sont 
vifs. Gasparri, notamment, est favorable au schéma”. Finalement, on revient, 
dans le deuxième schéma, à une formulation similaire à celle du Saint-Office 
et l’on réintroduit le « non potest sanari in radice »°8. Le canon est néan- 
moins assorti d’une note : « Ainsi le décret du Saint-Office du 2 mars 1904. 
Le P. Van Rossum le maintient parce qu’il le croit juste et pratique, les autres 
voudraient le supprimer, parce qu’ils le jugent faux ou au-moins parce qu’on 


95 SAINT-OFFICE., Réponse, 2 mars 1904, in Fontes, IV, n. 1270, p. 542 : « Matrimonium 
contractum cum impedimento iuris naturalis vel divini non posse sanari in radice ». 

% Schéma A, c. 48, in ASV, Comm. Cod. Dir. Can., scat. 55. 

9% Cf. ASV, Comm. Cod. Dir. Can., scat. 55. Sur le c. 48, on peut lire : « Monseigneur le 

Président fait remarquer comment ce canon reproduit le décret du Saint-Office du 2 mars 
1904 (rapporté par GASPARRI, IT, 1444), avec cette différence cependant : alors que le canon 
exprime comme un fait “Ecclesia non sanat”, le décret du Saint-Office dit “non potest 
sanare”. Du reste, il n’a jamais compris pourquoi le Pape dans ce cas ne peut pas concéder 
la sanatio in radice à partir du moment de la cessation de l’empêchement. De fait il ne croit 
pas fondée la raison invoquée que le vrai consentement matrimonial ne peut coexister avec 
un empéchement de droit divin naturel ou positif, spécialement dans le cas de la bonne foi. 
Van Rossum pense que le consentement donné cum impedimento iuris divini n’est pas un 
vrai consentement matrimonial, il trouve donc juste le décret du Saint-Office. Il croit cepen- 
dant que le présent canon, à cet égard, est inclus dans le précédent ; il pourrait donc être 
supprimé. 
Les autres Consulteurs sont d’accord avec Monseigneur le Président. Ils estiment que, 
nonobstant le décret du Saint-Office, le dernier mot sur cette question n’a pas été dit ; ils 
croient ou faux ou au-moins inopportun de nier à l'Église une faculté que beaucoup lui 
attribuent pour des raisons graves, et ils ne voient pas du tout au contraire le bien-fondé du 
simple fait énoncé dans le canon en discussion. Ils voudraient donc le supprimer. Monsei- 
gneur le Président croit qu’il sera utile de reporter dans le schéma le canon selon les mots 
mêmes du décret du Saint-Office, redemandant cependant avec une note spéciale |’ attention 
des cardinaux sur ce point ». 

98 Cf. Schéma B, c. 43, in ASV, Comm. Cod. Dir. Can., scat. 55 : « C. 43 §2. Matrimonium 
vero contractum cum impedimento iuris naturalis vel divini, etiamsi postea impedimentum 
cessaverit, non potest sanari in radice, ne a momento quidem cessationis impedimenti, nisi 
post cessatum impedimentum consensus fuerit renovatus ». 
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ne doit pas nier à l’Église une faculté que la majorité lui attribue pour des 
raisons graves et importantes pour le bien des âmes »°”. Les consulteurs, et 
Gasparri en premier, sont inquiets à l’idée d’introduire dans le code une 
formulation qui semblerait nier à l’Église une faculté importante. Le qua- 
trième schéma est ainsi assorti d’une note similaire, sans doute suite à une 
intervention de Wernz : « À présent, ce canon demeurant dans le code, il 
en suivrait que le Saint-Siège définirait ex cathedra que ne lui reviendrait 
pas une telle faculté »!°. Suite à la Congrégation particulière du 18 juin 
1906, il est décidé de consulter le Saint-Office sur le sens précis qu’il a 
voulu donner à sa réponse de 1904. Un échange de lettres a ainsi lieu entre 
Gasparri et le Saint-Office. Ce dernier indique maintenir sa position tout en 
laissant libre la commission codificatrice par rapport à ce qu’elle veut 
introduire dans le code!®!. Le schéma ultérieur revient ainsi à la position 
défendue notamment par Gasparri en proposant : « Ecclesia non sanat in 
radice »!°. C’est finalement la formulation retenue par le Code pio-béné- 
dictin dans son c. 1139 $2 : « Même si l’empêchement a cessé par la suite, 
l'Église ne convalide pas in radice (non sanat in radice) un mariage 
contracté avec un empêchement de droit naturel ou divin, pas même au 
moment de la cessation de l’empêchement ». Or, l'affirmation du canon 
connaît finalement des exceptions dans la pratique du Siège apostolique. 
Des mariages sont ainsi convalidés in radice après la disparition de l’em- 
péchement de lien. La revue The Jurist s’en fait l’écho au début des années 
1960!%, Cette évolution de la pratique amène finalement une évolution du 
droit lui-même. A l’occasion de la nouvelle codification, les dispositions 
en la matière sont ainsi modifiées, dans un nouveau canont, Le c. 1163 
CIC 1983 $2 dispose désormais : « Il ne peut être remédié au mariage nul 
par suite d’un empêchement de droit naturel ou de droit divin positif 


9 ASV, Comm. Cod. Dir. Can., scat. 55. 

100 Schéma D, c. 63 §2, in ASV, Comm. Cod. Dir. Can., scat. 55. 

101 SAINT-OFFICE, Réponse du 24 mai 1907, accompagnée du brouillon de la lettre adressée par 
Mer Gasparri à l’assesseur du Saint-Office, ASV, Comm. Cod. Dir. Can., boîte 55, publiée 
in PETIT, Consentement matrimonial, pp. 357-358. 

102 Schéma G, c. 418 §2, in ASV, Comm Cod Dir can, scat. 51. 

103 SAINT-OFFICE, Décision sanationis in radice matrimonii, non datée, The Jurist 20 (1960), 

pp. 78-79 ; SACRÉE CONGRÉGATION POUR LA DISCIPLINE DES SACREMENTS, Décision sanatio- 

nis in radice matrimonii, 9 février 1957, The Jurist 20 (1960), pp. 79-80 ; SAINT-OFFICE, 

Décision sanationis in radice matrimonii, non datée, The Jurist 24 (1964), pp. 94-95. 

On peut consulter les débats occasionnés par la question lors des travaux de révisions dans 

la revue Communicationes 34 (2002) 268-269. On peut y lire notamment la réticence de 

l’un des consulteurs qui déclare : « Dans les mariages contractés avec la conscience de 
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l’empêchement de droit naturel ou divin, le consentement lui-même est censé avoir été 
vicié et c’est pourquoi il n’est pas opportun que l’Église convalide in radice ces mariages ». 
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qu'après cessation de l’empêchement ». Il est donc maintenant clairement 
établi que l’on peut convalider in radice un mariage nul malgré un empé- 
chement de droit naturel, une fois que l’empêchement a disparu. Gasparri, 
favorable à cela, avait proposé une solution intermédiaire dans la notion 
de « sanatio imperfecta » : la sanatio pouvait se faire, mais limitant la 
rétroaction des effets au moment où l’empêchement a disparu! ®, Cela sem- 
blait notamment plus conforme à la théorie juridique de la capacité des 
termes en matière de fiction translative de rétroactivité. Mais cette solution 
même semble abandonnée aujourd’hui. Certains auteurs, comme Bender, 
considèrent en effet que le terme « a quo » de la fiction devient capable de 
recevoir les effets par rétroaction une fois que l’empêchement a disparu!®, 
Un des arguments employés est celui du mariage putatif : les effets juri- 
diques d’un mariage déclaré nul sont maintenus par fiction du droit, même 
dans le cas où l’invalidité proviendrait d’un empêchement de droit natu- 
rel!°’, La possibilité de convalider in radice un mariage invalide en raison 
d’un empêchement de droit divin signifie donc que l’empêchement en 
question n’a pas atteint le consentement dans son existence mêmel'®, L’in- 
validité du mariage, même pour des raisons très graves comme l’existence 
d’un empêchement de droit divin, ne signifie donc pas l’inexistence du 
consentement. Le consentement existe bien, et il est reconnu canonique- 
ment comme tel, et demeure dans l’attente éventuelle de produire des 
effets. De la même manière, on peut estimer que l’invalidité d’un mariage 
pour défaut de forme ne signifie pas non plus ignorance du consentement 
préalablement donné. 


105 P, GASPARRI, De matrimonio, Città del Vaticano 19322, II, n. 1216, p. 264. 
106 L, BENDER, « Sanatio matrimonii invalidi ob impedimentum iuris divini », Ephemerides 
Iuris Canonici 13 (1957), pp. 19-44. 

107 Cf, U. NAVARRETE, De convalidatione matrimonii (cann. 1133-1141), n. 150, Romae 1964- 
1065, p. 101. 

Cf. Cf. U. NAVARRETE, « Ecclesia sanat in radice matrimonia inita cum impedimento iuris 
divini », Periodica 52 (1963), p. 356 : « Après la promulgation du Code, les moralistes et 


les canonistes admettent communément que l’Église peut convalider in radice les mariages 
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contractés invalidement en raison d’un empéchement de droit divin, à partir du moment où 
a cessé l’empêchement. Cette doctrine, comme il est évident, suppose que soit complète- 
ment abandonnée la vieille théorie qui survivait jusqu’au début de ce siècle, de l’impossi- 
bilité d’avoir un vrai consentement matrimonial, si un empêchement de droit divin fait 
obstacle au mariage. Car la sanatio in radice comporte la convalidation du lien sans la 
rénovation du consentement, qui suppose que le mariage soit convalidé par la force du 
consentement formulé et non révoqué. Si donc on affirme que l’Église peut convalider in 
radice des mariages contractés avec un empêchement de droit divin, si celui-ci a cessé, on 
affirme implicitement aussi que le consentement peut être formulé naturellement suffisant, 
même si un empêchement de droit divin, fait obstacle au mariage ». 
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La sanatio in radice d’un mariage ayant souffert d’un empéchement de 
droit naturel enrichit bien notre réflexion. En effet, c’est bien la volonté du 
droit de toujours remonter au consentement dès lors que l’obstacle a dis- 
paru. La notion de fiction a bien permis de comprendre que les effets 
rétroactifs de la convalidation procèdent du mariage lui-même. Dès que le 
mariage apparaît du fait de la convalidation (ex nunc), il rétroagit dans ses 
effets (ex tunc). Mais, pour bien comprendre le fonctionnement de la sanatio 
in radice, et percevoir que sa rétroactivité n’est pas simplement un artifice 
du droit, il faut l’inscrire dans le champ plus large de la doctrine du mariage 
subséquent. En effet, les deux institutions de la sanatio in radice et de la 
légitimation par mariage subséquent ne sont pas sans lien. Historiquement, 
comme nous l’avons montré, la sanatio est d’abord une question de légiti- 
mation. Mais alors que la légitimation par mariage subséquent consiste 
a formuler le consentement matrimonial là où il manquait (au moins dans 
sa forme publique, dans le cas de l’approbation du mariage clandestin), 
la sanatio in radice se sert d’un consentement préalablement formulé mais 
alors incapable de produire un mariage valide. Dans tous les cas, la légiti- 
mation a des effets rétraoctifs. La sanatio n’est finalement qu’une forme 
de mariage subséquent, avec cette particularité qu’il existe un décalage tem- 
porel entre le moment de la formulation du consentement et le moment 
de l’apparition du mariage!™. La sanatio in radice s’inscrit donc dans cette 
conception plus globale issue de la décrétale Tanta : dès que le mariage 
apparaît, il rétroagit dans ses effets. Dans le cas de la convalidation in 
radice, si l’enfant est né avant l’émission du consentement, il est évidem- 
ment légitime. La fiction rétroagit non seulement jusqu’au consentement, 
mais même au-delà si c’est nécessaire, puisque le mariage convalidé est 
aussi un mariage subséquent, comme le rappelait utilement le Code pio- 
bénédiction dans son c. 1116. 


Il existe ainsi une grande proximité entre les différentes formes de conva- 
lidations du mariage connues du droit canonique. La convalidation simple 
s’inscrit elle-même dans la doctrine du mariage subséquent, comme cela 
était perçu par les auteurs déjà avec la notion d’approbation du mariage clan- 
destin. Contrairement à l’affirmation sans doute un peu rapide des auteurs, 
rien ne permet de nier que la convalidation simple, elle aussi, rétroagisse 
dans ses effets, à l’instar de tout mariage subséquent. La convalidation 
simple, par cette dimension de rétroaction des effets, consiste donc à donner 
une réalité juridique à un premier consentement, qui avait été incapable alors 


109 Affirmation qu’il faut néanmoins bien comprendre dans le sens où la sanatio in radice ne 
peut se faire que si le consentement matrimonial persévère. Il est évidemment impossible 
de produire le mariage sans qu’existe le consentement matrimonial à ce moment-là. 
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d’en avoir, en général en raison d’un empéchement. La réitération du consen- 
tement ne fait finalement que vérifier la persistance d’un consentement 
préalablement donné, puisque le droit donne une réalité juridique à une vie 
matrimoniale commencée, non au moment de la convalidation, mais au 
moment du premier consentement (voire méme antérieurement). La convali- 
dation revient donc toujours 4 donner des effets au passé. La convalidation 
n’ignore jamais ce qui lui est antérieur. La légitimation par mariage subsé- 
quent est en elle-méme une forme de convalidation, puisqu’elle reconnait, au 
sens juridique du terme, ce qui s’est passé antérieurement. Les enfants 
nés avant le mariage sont considérés comme nés du mariage. Le mariage 
subséquent donne à la vie antérieure une dimension matrimoniale qui lui 
manquait, sinon en fait, du moins en droit. 


Conclusion 


Le mariage agit comme la dimension sacramentelle du baptéme qui, sans 
changer les faits antérieurs, en change le traitement. « Tanta est vis matri- 
monii », affirme Alexandre III : c’est sur cette force du mariage que le droit 
s’appuie pour amplifier les effets du consentement et considérer, juridique- 
ment, de maniére nouvelle, la vie antérieure des conjoints. Le droit ne peut 
certes pas changer le passé, mais il peut en changer le traitement juridique. 
Il modifie, d’une certaine maniére, le regard sur le passé. Le mariage, a 
l’instar du sacrement du baptême, comporte cette dimension de régénération 
qui s’exprime, juridiquement, à travers la dimension de fiction. 


Selon la doctrine issue de la décrétale Tanta, la célébration canonique 
subséquente à une célébration civile revient donc à faire produire, rétroacti- 
vement, des effets à un consentement incapable d’en produire en raison de 
l’absence de forme canonique. Les auteurs, même après Tametsi, évoquaient 
déjà l’approbation par l’Église d’un mariage célébré malgré une absence de 
forme canonique. Toute célébration canonique subséquente est donc, en ce 
sens, une forme de convalidation. Si les conjoints se sont mariés seulement 
civilement, la célébration canonique ultérieure rend légitimes les enfants 
issus du mariage, pourtant invalide, comme s’ils étaient nés d’emblée d’un 
mariage légitime. Juridiquement, les actes posés entre les époux deviennent 
eux aussi légitimes dès le départ. Certes, le mariage n’apparaît réellement 
qu’au moment de sa célébration canonique. Cependant, la conséquence 
de cette dernière est bien de faire produire rétroactivement des effets à 
un consentement exprimé précédemment. Ce n’est donc pas tant en soi le 
mariage civil qui est légitimé, mais les actes qui ont été posés. 
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L’opposition entre mariage civil et mariage canonique est donc moins 
forte qu’il n’y parait. La ligne jurisprudentielle des convalidations invalides 
souffre elle-méme d’une conception trop tranchée, comme si le consente- 
ment devait étre réitéré dans le rejet absolu de sa manifestation initiale. En 
vérité, toute célébration subséquente comporte une dimension de convalida- 
tion de ce qui la précéde. Le droit ne veut nullement ignorer le passé, mais 
au contraire le convalider, lorsque cela est possible. Cela ne peut qu’inviter 
a abandonner la ligne jurisprudentielle des « convalidations invalides » qui 
s’appuie sur une conception antagoniste entre le mariage civil et le mariage 
canonique. Au contraire, la doctrine canonique met en exergue l’unité res- 
taurée par le mariage subséquent. Le mariage civil des catholiques est ainsi 
ignoré par le droit, non par mépris, mais dans l’attente de faire produire ses 
effets légitimes au consentement. 
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THE COLLABORATIVE ROLE OF 
THE PRESBYTERAL COUNCIL IN DIOCESAN 
GOVERNANCE IN LAW AND STATUTES 


JOHN E. OKOSUN* 


SUMMARY — The study explores the role of the presbyteral council as an 
organism of collaboration in the governance of the diocese. The A. explains 
the current law on the presbyteral council, stressing that its statutes are 
important instruments for the realization of the goals of the council. He 
analyses the statutes of twenty-nine North American archdioceses and 
makes recommendations so that they are faithful to the universal law and 
more effective guides for the functioning of the council and for fostering its 
collaborative role in the governance of the local Church. 


RESUME — Cette étude examine le rôle du conseil presbytéral comme un 
organisme de collaboration au gouvernement du diocèse. A. explique l’ac- 
tuelle loi sur le conseil presbytéral, soulignant que ses statuts sont des ins- 
truments importants pour la réalisation des objectifs du conseil. Il analyse 
les statuts de vingt-neuf archevéchés de l’ Amérique du Nord et donne des 
recommandations afin qu’ils soient fidèles à la loi universelle, plus effi- 
caces en tant que guides pour le fonctionnement du conseil et afin de favo- 
riser leur rôle de collaboration dans la gouvernance de l’Eglise locale. 


Introduction 


“Collaboration” in ministry and Church administration refers to the 
faithful working together, their joint efforts, their sharing initiatives and 
ideas in the task of building up of the body of Christ, the Church. Such col- 
laboration has always been an essential dimension of the Church’s govern- 
ance (even if it was valued more in some periods than in others). This is 


* Born in Nigeria. He served in several positions in the Archdiocese of Benin City and the 
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witnessed already in the New Testament as well as by numerous patristic 
authors. In the course of history, the bishops of the Church have always 
relied on the co-operation of the clergy and other faithful, especially those 
exercising the responsibility of an individual office or jointly as participants 
of some organ or institution whose members collaborated with the bishop in 
the governance of the local Church.! 


The Second Vatican Council provided a theological underpinning for col- 
laboration between those in the episcopal order and those in the presbyteral 
order by teaching that, in the particular Church, there exists between the 
bishop and the priests a hierarchical communion in virtue of which the 
bishop and priests share one and the same ministry although in different 
degrees. This theological foundation implies the necessity for consultation 
and collaboration in ecclesial governance, a fact that the fathers at Vatican II 
fully recognized. As a consequence, the council called for the establishment 
of the presbyteral council as an institutional expression of the communion 
which arises from the one priesthood and ministry of Christ in which both 
the bishop and priests share. Accordingly, Presbyterorum ordinis decreed 
that “a group or senate of priests should be set up in a way suited to pres- 
ent-day needs and in a form and with rules to be determined by law. This 
group should represent the body of priests and by their advice could effec- 
tively help the bishop in the management of the diocese.”? 


‘ 


This structure, although newly created by Vatican II, nevertheless “is 
heir to the presbyteral colleges of the New Testament and patristic times, 
and emphasizes collaboration and communication between priests and the 
diocesan bishop in the governance of a diocese.”? While the entire presby- 
terate collaborates with the diocesan bishop in the governance of the dio- 
cese, the presbyteral council symbolizes, represents and concretizes that 
collaboration by its direct interaction with the diocesan bishop in a manner 
that would ordinarily not be feasible with the entire presbyterate.* 


The 1983 Code of Canon Law manifests the importance and necessity of 
collaborative governance at the diocesan level by making the establishment 
of the presbyteral council mandatory for every diocese, and it assigns to this 
council the role of assisting the diocesan bishop in the governance of the 


For further treatment of these and other issues addressed in this study, see the author’s 
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diocese (c. 495, $1). To show how necessary this collaboration is, various 
canons of the Code oblige the diocesan bishop to consult the council before 
validly placing certain juridic acts. To facilitate this collaboration, c. 496 
says the presbyteral council is to have its own statutes, that is, a governing 
document which defines its purpose, constitution, governance and manner 
of acting. Subsequent juridical texts for the Latin Church as well as the 1990 
Code of Canons of the Eastern Churches have also expressed the impor- 
tance of this collaborative governance by mandating the establishment of 
the council and requiring the diocesan bishop to consult it, not just before 
carrying out those acts for which consultation is necessary for validity but 
also before carrying out other acts, projects and programs for which the 
council’s advice may be useful. 

The goal of this article is to establish the juridical significance of the 
collaborative role of the presbyteral council in diocesan governance and to 
propose ways through which this role may be fostered in the particular 
Churches, especially by means of the statutes of the council. The study is in 
two parts. We shall first review and explain the current law of the Church 
on the presbyteral council. We shall then share some of the results of our 
analysis of the statutes of presbyteral councils from twenty-nine North 
American archdioceses and make recommendations for the drafting or 
amendment of statutes of presbyteral councils so as to concretize and 
augment collaboration between the bishop and the presbyterate. We shall 
conclude with some additional suggestions for enhancing the collaborative 
role of the presbyteral council in the governance of a diocese. 


1 — The ius vigens on the Presbyteral Council 


The 1983 Code is the foundational juridical text on presbyteral councils 
for the Latin Church. It addresses the notion and nature of the presbyteral 
council, its composition, its manner of operation and its dissolution. The 
1990 Code of Canons of the Eastern Churches takes virtually the same 
approach. Several more recent documents of the Holy See—most notably, the 
2004 Directory for the Pastoral Ministry of Bishops—have also taken steps to 
broaden the collaborative role of this council in the exercise of the pastoral 
office of the diocesan bishop. 


1.1 — Notion and Nature of the Presbyteral Council 


The canons on the presbyteral council begin by noting that “[i]n each 
diocese a presbyteral council is to be established, that is, a group of priests 
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which representing the presbyterium is to be like a senate of the bishop....””> 


Canon 495, §1 describes the presbyteral council as a group of priests which 
represents the presbyterium of the diocese. The council represents the priests 
of the diocese in rendering assistance to the bishop in the governance of the 
diocese. This is not a representation based strictly on the number or the 
various categories of priests of the diocese but is, as Arrieta remarks, a 
moral representation, that is, a reflection of the whole presbyterium and of 
the variety of functions, circumstances and offices inherent to it. The canon 
makes it clear that a presbyteral council must be established in each diocese 
(in unaquaque dioecesi constituatur consilium presbyterale). It is not an 
option, as is the case with the diocesan pastoral council (c. 511). It is oblig- 
atory for the bishop to establish this body within one year of his taking 
canonical possession of the diocese (c. 501, §2). Canon 495, §2 does not 
impose the same obligation to establish the presbyteral council on vicariates 
and prefectures apostolic but says that the vicar or prefect is to appoint a 
council composed of at least three missionary priests whose opinions he is 
to hear, even by letter, in more serious affairs.’ This requirement manifests 
the importance of consultation and collaboration even in smaller, less devel- 
oped particular Churches. While the vicar or prefect uses his discretion to 
determine what constitutes serious matters, it is nevertheless necessary for 
him to establish this council consisting of at least three priests. 


1.2 — Composition 


Canon 501, §2 says that “[w]ithin a year of taking possession a bishop 
must establish the presbyteral council anew.”® The Code does not say 
exactly how the council is to be established. M. Marchesi details three 
stages in its establishment. The first stage is for the bishop to issue a decree 
of convocation which establishes the times and methods of election in 
accordance with the law (both universal and particular as well as provisions 
for the particular case).The second stage is the actual election pursuant to 


English translation, Code of Canon Law, Latin-English edition, New English Translation, 
prepared under the auspices of CLSA, Washington, DC, CLSA, 1998. “In unaquaque dio- 
ecesi constituatur consilium presbyterale, coetus scilicet sacerdotum, qui tamquam senatus 
sit Episcopi, presbyterium repraesentans....” 

6 JI. ARRIETA, “Title HI: The Internal Ordering of Particular Churches (cc. 460-514),” in 
CCLA, p. 410 (=ARRIETA, “Particular Churches”). 

“Tn vicariatibus et praefecturis apostolicis Vicarius vel Praefectus constituant consilium ex 
tribus saltem presbyteris missionariis, quorum sententiam, etiam per epistolam, audiant in 
gravioribus negotiis.” 

8 “||. intra annum a capta possessione Episcopus debet consilium presbyterale noviter con- 
stituere.” 
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the methods pre-established in the decree of convocation or in an electoral 
regulations previously established and approved. Following the election, the 
names of those elected are published in the official document of the dio- 
cese. This is the stage where the bishop may also appoint other members, if 
he so wishes, as long as this is not contrary to the prescription of c. 497, 3°. 
Thereafter, the ex officio members are designated (c. 497, 2°). The final 
stage is when the bishop issues a decree of formal constitution, which is to 
contain the names of all the members (elected, appointed, and ex officio). It 
is at this stage that the presbyteral council comes into existence and begins 
its work.’ 


Canons 497 to 499 address various issues relating to the membership of 
the presbyteral council. These canons set forth some standard norms for all 
presbyteral councils while deferring to local statutes in some respects. Canon 
497 provides three categories of membership on the council: those elected, 
those who are members ex officio, and those appointed by the bishop. 


Canon 497. In what pertains to the designation of members of the presby- 
teral council: 
1° the priests themselves are freely to elect about half, according to the 
norm of the following canons and of the statutes; 
2° according to the norm of the statutes, some priests must be ex officio 
members, that is, members who are to belong to the council by reason of 
the office entrusted to them; 
3° the diocesan bishop is freely entitled to appoint others.'° 
Canon 498 provides the categories of priests who have the right to active 
and passive voice. 
§1. The following have the right of election, both active and passive, in 
constituting a presbyteral council: 
1° all secular priests incardinated in the diocese; 
2° secular priests not incardinated in the diocese and priests who are 
members of some religious institute or society of apostolic life, who 
reside in the diocese and exercise some office for the good of the diocese. 
§2. To the extent that the statutes provide for it, the same right of election 
can be conferred on other priests who have a domicile or quasi-domicile in 
the diocese.!! 


9% M. Marchesi, “The Council of Priests and College of Consultors [cc. 495-502],” in 
Exegetical Comm, vol. TI, no. 2, p. 1192 (= MARCHESI, “Council of Priests”). 

10 “Ad designationem quod attinet sodalium consilii presbyteralis: 1° dimidia circiter pars 
libere eligatur a sacerdotibus ipsis, ad normam canonum qui sequuntur, necnon statutorum; 
2° aliqui sacerdotes, ad normam statutorum, esse debent membra nata, qui scilicet ratione 
officii ipsis demandati ad consilium pertineant; 3° Episcopo dioecesano integrum est ali- 
quos libere nominare.” 

11 $1. “Tus electionis tum activum tum passivum ad consilium presbyterale constituendum 
habent: 1° omnes secerdotes saeculares in dioecesi incardinati; 2° sacerdotes saeculares in 
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By universal law, those who have both the right to vote and to be elected 
to the council are priests who are incardinated in the diocese as well as reli- 
gious priests or priests who belong to societies of apostolic life and other 
diocesan priests who are not incardinated in the diocese but who reside in 
the diocese and perform some pastoral work to its advantage. Two points 
need some explanation. First, the incardinated priests include not only those 
who are in active ministry but also those who are retired, whether they are 
residing in the diocese or outside the diocese. Second, to exercise some 
office for the good of the diocese does not necessarily mean that such an 
office has to be a diocesan office, but it may be a regional or national office; 
it suffices that the diocese benefits from it in one way or another.!? There 
are a few exceptions. A priest who is still incardinated in his diocese may 
not be allowed to exercise these electoral rights. This could happen in the 
case of a priest who, while not having lost the clerical state, has left active 
ministry or, in another case, a priest who is absent from the diocese for a 
considerable period of time without authorization." 


Besides those to whom the universal law gives the right of active and 
passive voice, c. 498, §2 also makes reference to another category of priests 
to whom the particular statutes of the presbyteral council could give this 
right. These are priests who, although not incardinated and not exercising 
any office for the benefit of the diocese, simply have domicile or qua- 
si-domicile in the diocese. Examples of these include priests who remain 
incardinated in their own dioceses but have a retirement home in another 
diocese where they now have domicile, or priests who have established 
quasi-domicile by reason of a program of extended studies within the 
diocese.'* It could also include priests of religious institutes and societies 
of apostolic life who live in the diocese but do not exercise some office, or 
duty (officium), for the good of the diocese. 


Having established the criteria for electoral rights, c. 499 deals with 
the manner of electing members: “The manner of electing members of the 
presbyteral council must be determined in the statutes in such a way that, 
insofar as possible, the priests of the presbyterium are represented, taking 


dioecesi non incardinati, necnon sacerdotes sodales alicuius instituti religiosi aut societatis 
vitae apostolicae, qui in dioecesi commorantes, in eiusdem bonum aliquod officium exer- 
cent. 
§2. “Quatenus statuta id provideant, idem ius electionis conferri potest aliis sacerdotibus, 
qui domicilium aut quasi-domicilium in dioecesi habent.” 

2 ARRIETA, “Particular Churches,” p. 413. 

13 Cusack, “Presbyteral Council,” p. 656. See also J. ALESANDRO, “The Internal Ordering of 
Particular Churches,” in CLSA Comm1, p. 403. 

14 Cusack, “Presbyteral Council,” p. 657. 
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into account especially the different ministries and various regions of the 
diocese.” !5 Since the council is, by nature, representative of the presbyter- 
ate, the canon points out two bases of representation which should be taken 
into consideration—ministry and geography. The canon does not limit rep- 
resentation to these two categories but points out that, whatever electoral 
procedure is adopted, it should aim at having a representative council. 


The second category of membership on the presbyteral council is by vir- 
tue of office. Such offices should be specified in the statutes of the council. 
The statutes cannot omit the category of ex officio members because the 
canon uses the phrase esse debent, not esse possunt, and this is a constitutive 
law which may not be dispensed (c. 86).!$ The offices that could be the basis 
for the ex officio members may vary from one region to another depending 
on the criteria established by the conference of bishops. Nevertheless, these 
offices could include those of the vicar general, rector of seminary!” and, 
as suggested by Arrieta, also the episcopal vicars and chancellor.'® 


The third category of membership is appointment by the diocesan bishop. 
The bishop can freely appoint other priests to serve on the council. It is not, 
however, mandatory for him to do so but, if he does, he should ensure that 
the total number of ex officio and appointed members do not greatly exceed 
half of the total membership of the council. These appointments may help to 
correct any shortcomings in achieving good representation.” 


Unlike the college of consultors which, according to c. 502, $1, should 
not be less than six and not more than twelve members, the Code does not 
make specific the size of the presbyteral council. However, since the mem- 
bers of the college of consultors are chosen from this council, it follows that 
the membership of the presbyteral council may not be less than six either.?° 
It is for the statutes to indicate the size of membership and the number of 
members determined by election, by office and by appointment. 


“Modus eligendi membra consilii presbyteralis statutis determinandus est, ita quidem ut, 

quatenus id fieri possit, sacerdotes presbyterii repraesententur, ratione habita maxime diver- 

sorum ministeriorum variarumque dioecesis regionum.” 

16 J M. HUELs, “Categories of Indispensable and Dispensable Laws,” in StC, 39 (2005), p. 41. 

17 See SACRED CONGREGATION FOR THE CLERGY, Circular Letter on Presbyteral Councils, 11 
April 1970, in AAS, 62 (1970), pp. 459-465, no. 7; English trans. in CLD 7, p. 387 (= SCC, 
Circular Letter on Presbyteral Councils). 

18 ARRIETA, “Particular Churches,” p. 412. 

SCC, Circular Letter on Presbyteral Councils, no. 6. 

This point also rules out the possibility of validly establishing the college of consultors in 

dioceses that do not have presbyteral councils. This practice is no longer acceptable in the 

present legislation. 
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Canon 501, §1 states: “Members of the presbyteral council are to be 
designated for a time determined in the statutes, in such a way, however, 
that the entire council or some part of it is renewed within five years.”?! The 
tenure of membership is one of the principal issues that the statutes should 
determine, which must be done in such a way that over a five-year period 
the council is renewed in whole or in part. 


1.3 — Manner of Operation 


Canon 500, §1 states: “It is for the diocesan bishop to convoke the pres- 
byteral council, preside over it, and determine the questions to be treated 
by it or receive proposals from the members.”?? No one other than the 
bishop may convene the council unless delegated by him. The statutes 
should determine the manner of convocation in accordance with the regu- 
lations of the conference of bishops. Besides convening this council, c. 500, 
§1 also ascribes to the bishop the responsibility of presiding over its meet- 
ings. While the law does not prevent the bishop from appointing someone 
else to chair the deliberations, it is valuable for the bishop to preside per- 
sonally over the meetings of the council and to encourage an open and 
frank discussion of the issues.”* 


The bishop has the responsibility of setting the agenda for meetings, but 
the members may present proposals for the agenda. These proposals have to 
receive the approval of the bishop to be included on the agenda. There could 
also be an agenda committee or executive committee that assists the bishop 
in gathering items for the agenda. Besides the canonical matters which 
the bishop is obliged to bring to this council, the bishop could also present 
to the council any other matter relating to the pastoral governance of the 
diocese for which he desires its counsel. For example, the 2004 Directory 
for the Pastoral Ministry of Bishops, no. 189, calls on the bishop to involve 
the diocesan clergy, through the presbyteral council, in any important finan- 
cial decisions he wishes to make. 


2! “Membra consilii presbyteralis designentur ad tempus, in statutis determinatum, ita tamen 
ut integrum consilium vel aliqua eius pars intra quinquennium renovetur.” 

“Episcopi dioecesani est consilium presbyterale convocare, eidem praesidere atque quaes- 
tiones in eodem tractandas determinare aut a membris propositas recipere.” 

The 2004 Directory for the Pastoral Ministry of Bishops, Apostolorum successores, says the 
bishop alone is competent to preside over the council. It adds that he should avoid giving 
the impression that the council lacks purpose and should chair the meetings in such a way 
that all its members can freely express their opinions. CONGREGATION FOR BisHops, Direc- 
tory for the Pastoral Ministry of Bishops Apostolorum successores, Vatican City, Libreria 
editrice Vaticana, 2004, no. 182. 


v 
D 
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Although the bishop has the obligation to consult the council in matters 
of more serious moment and although it has the right to be consulted, the 
members of the council do not have the right to divulge the issues on which 
they have been consulted until the bishop makes them public,” and this 
remains the case whether or not the bishop acts in accordance with the coun- 
sel that he has received from the council (cf. c. 127, §3). By maintaining 
confidentiality, the integrity of the council is protected and bitterness and 
division can better be avoided. The bishop is free to divulge the acts of the 
council either personally or through any other means or offices, for exam- 
ple, via the secretary, the chancellor, or the communication department of 
the diocese. It may be worthwhile for the statutes to determine how the acts 
of the council are to be made public. 


The canons on the presbyteral council do not mention the possibility of 
forming committees or commissions for specific functions. However, the 
statutes of the council could prescribe that such committees or commissions 
be established as tools through which the objectives of the council could be 
realized.” 


1.4 — Dissolution 


The dissolution of the council is addressed in c. 501, §§2 and 3. 


§2. When a see is vacant, the presbyteral council ceases and the college of 
consultors fulfills its functions. Within a year of taking possession a bishop 
must establish the presbyteral council anew. 

§3. If the presbyteral council does not fulfill the function entrusted to it 
for the good of the diocese or gravely abuses it, the diocesan bishop, after 
having consulted with the metropolitan, or, if it concerns the metropolitan 
see itself, with the suffragan bishop senior in promotion, can dissolve it but 
must establish it anew within a year.?® 


The canon reveals two ways that the presbyteral council is dissolved. The 
first is when the see is vacant: the council is dissolved by virtue of the law 
itself. During this period of the vacant see, the matters which the council 
usually handles are the responsibility of the college of consultors. As noted 


24 ARRIETA, “Particular Churches,” p. 414. 

235 Apostolorum successores, no. 182. 

§2. “Vacante sede, consilium presbyterale cessat eiusque munera implentur a collegio con- 
sultorum; intra annum a capta possessione Episcopus debet consilium presbyterale noviter 
constituere. 

§3. “Si consilium presbyterale munus sibi in bonum dioecesis commissum non adimpleat 
aut eodem graviter abutatur, Episcopus dioecesanus, facta consultatione cum Metropolita, 
aut si de ipsa sede metropolitana agatur cum Episcopo suffraganeo promotione antiquiore, 
illud dissolvere potest, sed intra annum debet noviter constituere.” 


26 
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above, the new bishop is then obliged to reconstitute or reconvene it within 
a year of taking canonical possession of the diocese. 


The other means by which the council can be dissolved is by act of the 
diocesan bishop. This, however, should only be done if the council fails to 
fulfill the responsibility (munus) committed to it or gravely abuses the 
same.*’ Before the bishop can dissolve the council in this situation, he must 
first consult with the Metropolitan and, in the case of the Metropolitan, with 
the most senior suffragan bishop. This consultation may reduce the potential 
for an abuse of power. For such an act of dissolution to have juridical force 
in canon law, the bishop should issue a written decree, also observing c. 51 
which requires that a decree state the reasons, at least in a summary form; 
the decree should also be properly notarized (c. 474), with a copy sent to 
every member of the council (cf. c. 54). 


1.5 — The Presbyteral Council and Good Governance 


Canon 495, §1, which describes the role of the presbyteral council, iden- 
tifies this council as an organ which assists the bishop in the governance of 
the diocese. It goes on to emphasize that this assistance is necessary “in 
order that the pastoral welfare of the portion of the people of God entrusted 
to him [the bishop] may be promoted as effectively as possible.”” Simply 
put, the mission of the presbyteral council in the diocese is to help foster 
good governance. 


Providing counsel to an ecclesiastical authority is an important means of 
good governance. The Code specifies certain situations in which the dioce- 
san bishop must seek the counsel, or advice, of the presbyteral council 
before acting. There are seven canons requiring the bishop to hear the pres- 
byteral council. These treat the decision whether to celebrate a diocesan 
synod (c. 461, §1); the erection, suppression or alteration of parishes (c. 515, 
§2); the allocation of offerings received on the occasion of parochial function 
(c. 531); the establishment of a pastoral council in each parish (c. 536, §1); 
consent to build a new church (c. 1215, §2); the relegation of a church to 


The Code does not have further details on what it meant by the “munus committed to the 
council.” In our view, it means the duties entrusted to the council whether by statute or by 
the mandate of the bishop. Commenting on what may consistute this serious dereliction of 
duty, CUSACK says, “Presumably obstinate refusal to assemble when convened by the 
bishop or a failure to address issues of major importance he presents to them would be 
grounds for the council’s dissolution.” See CUSACK, “Presbyteral Council,” p. 660. 
[Consilium presbyterale] ... cuius est Episcopum in regimine dioecesis ad normam iuris 
adiuvare, ut bonum pastorale portionis populi Dei ipsi commissae quam maxime proveha- 
tur.” 
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profane use (c. 1222, §2); and the taxation of public juridic persons 
(c. 1263). Before placing any of these acts, the bishop is required to hear 
(audire) the council. If he does not hear the council, not only is his juridic 
act invalid (c. 127, $1), but it could also constitute an abuse of power 
(c. 1389). Uninformed decisions, moreover, could be erroneous and have 
harmful consequences (cf. c. 128). 


In addition to the matters of these seven canons, the scope of the bishop’s 
consultation of the presbyteral council may also extend to any aspect of the 
pastoral governance of the diocese. For the sake of good governance and to 
make good decisions, the bishop should hear the council on any issues 
affecting the pastoral welfare of the diocese or the life of priests, especially 
in matters of greater importance (in negotiis maioris momenti, c. 500, §2). 
He can thereby benefit from the additional insights, clarification and wis- 
dom of the presbyterium as represented on this council. In some very impor- 
tant matters, seeking the consent of the council may be an effective means 
of ensuring good governance. Canon 500, §2 states that the bishop needs the 
consent of the presbyteral council only in cases expressly defined by law 
(solummodo in casibus iure expresse definitis). The present Code does not 
have any such expressly defined cases. Nevertheless, since the canon speaks 
of ius and not ius universale, it means that the law in this context includes 
particular law, including the statutes of the council. Hence, particular law 
may require that in some cases the bishop must have the consent of this 
council before acting. In our view, requesting consent from the presbyteral 
council in affairs of greater importance will foster the cooperation of the 
presbyterate in the affairs of the diocese and better assure transparency in 
administration. 


1.6 — The Presbyteral Council in the Eastern Code 


The canons on the presbyteral council in the 1990 Code of Canons of the 
Eastern Churches (cc. 264-270) correspond almost exactly with the canons 
on the presbyteral council in the 1983 Code of Canon Law. To avoid undue 
repetition, we shall focus on the differences between the two Codes. 


The first noticeable difference is found in CCEO c. 319, §1 which makes 
the presbyteral council obligatory for exarchies (CCEO, c. 311). The 
exarchies of the Eastern Churches are more or less equivalent to the vicar- 
iates and prefectures apostolic of the Latin Church which are only obliged 
to appoint a council composed of at least three missionary priests (CIC 
c. 495, §2). The second difference appears in CCEO c. 266, 1° which says 
“an appropriate portion of the members are to be elected by the priests 
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themselves.” The corresponding CIC c. 497, 1° says that “the priests them- 
selves are freely to elect about half.” The third principal difference appears 
in CCEO c. 269, §2 which indicates that the common law could oblige 
the eparchial bishop in some determined cases to request consent from the 
presbyteral council. The fourth has to do with the differences in the matters 
for which the bishops are obliged to request counsel from the presbyteral 
council. Like the 1983 Code, the Eastern Code also requires the bishop to 
consult the presbyteral council in seven instances before he can place certain 
acts validly.” While the number of items is the same in both Codes, the 
matters for which counsel must be sought are not exact in the two Codes. 
A notable difference is the Eastern Code’s requirement that the eparchial 
bishop consult the council before the establishment, modification or sup- 
pression of protopresbyteral districts (CCEO c. 276, §2). On the other hand, 
the Eastern Code does not require consultation before mandating a pastoral 
council in each parish (CIC c. 536, §1), erecting a new church building 
(CIC c. 1215, $2) or imposing the ordinary and extraordinary diocesan tax 
(CIC c. 1263). Besides these few variations, the presbyteral council plays 
the same role in the Latin and in Eastern Churches sui iuris. 


1.7 — Documents of the Holy See after the 1983 Code 


Since the promulgation of the 1983 Code, several ecclesiastical docu- 
ments from the Holy See have made reference to the uniqueness of the pres- 
byteral council and the significance of the collaborative role of this council 
in the governance of a diocese. Three documents of greater importance with 
respect to this subject are Ecclesiae de mysterio of 1997, Pastores gregis of 
2003 and Apostolorum successores of 2004. 


2 The following are the matters delineated by the CCEO in which the eparchial bishop is to 


request the counsel of the presbyteral council before he can act: (1) convocation of an 
eparchial assembly (c. 236); (2) establishment, modification or suppression of protopresby- 
teral districts (c. 276, §2); (3) establishment of personal (in contrast to territorial) parishes 
(c. 280, §1); (4) establishment, modification, or suppression of a parish (c. 280, §2); 
(5) establishment of a parish in a church belonging to a religious institute or a society of 
the common life in the manner of religious (c. 282, §1); (6) establishing norms regarding 
offerings of the faithful given to the parish and clergy (c. 291); (7) conversion of a church 
building to secular use (c. 873, §2). In addition, the presbyteral council elects the two 
pastors with whom the bishop is obliged to consult prior to the removal of a pastor (c. 1391, 


§1). 
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1.7.1 — Ecclesiae de mysterio (1997) 


The 1997 interdicasterial instruction, Ecclesiae de mysterio, mentions 
the positive results obtained through the structures of collaboration in the 
particular Church that the Second Vatican Council called for and considered 
necessary for ecclesial renewal. The instruction notes that these structures 
reflect the nature of the Church as communion, and it names the presbyteral 
council as the first among these structures. It emphasizes that the unique 
role of the presbyteral council is based on the fact that “the council of 
priests is founded on the common participation of the bishop and his priests 
in the same priesthood and ministry,” and this explains why membership is 
reserved exclusively to priests.” Hence, the instruction affirms that deacons, 
non-ordained members of the faithful and priests who have lost the clerical 
state or have abandoned the sacred ministry do not have active or passive 
voice in the council. 


1.7.2 — Pastores gregis (2003) 


The 2003 post-synodal apostolic exhortation of Pope John Paul II, Pas- 
tores gregis, describes the Church as an organically structured community 
with various charisms, ministries and services that aim at attaining a com- 
mon end, which is salvation.*! It then assigns to the bishop the responsibility 
of bringing together this unity in diversity by promoting a “collaborative 
effort.” Accordingly, it states that the bishop is required to adopt a pastoral 
style which is ever more open to collaboration. “There is a type of recipro- 
cal interplay between what a bishop is called to decide with personal respon- 
sibility for the good of the Church entrusted to his care and the contribution 
that the faithful can offer him through consultative bodies such as the dioc- 
esan synod, the presbyteral council, the episcopal council and the pastoral 
council. ”3? The pope concludes this subject by heartily endorsing the devel- 
opment of structures of communion and participation in the diocese.* 


CONGREGATION FoR THE CLERGY, Interdicasterial Instruction Ecclesia de mysterio, 
15 August 1997, in AAS, 89 (1997), pp. 852-877; English translation in Origins 27 (1997- 
1998), no. 4, art. 5, p. 405 (= EdM). 

3! JOHN PAUL II, Post-Synodal Apostolic Exhortation Pastores gregis, 16 October 2003, in 
AAS, 96 (2004), pp. 825-924; English translation in Origins, 33 (2003-2004), pp. 353-392, 
no. 44 (=PG). 

32 Tbid., p. 376. 

Ibid. The pope states: “If communion expresses the Church’s essence, then it is normal that 

the spirituality of communion will tend to manifest itself in both the personal and commu- 

nity spheres, awakening ever new forms of participation and shared responsibility in the 
faithful of every category. Consequently, the bishop will make every effort to develop, 
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1.7.3 — Apostolorum successores (2004) 


The 2004 Directory for the Pastoral Ministry of Bishops, Apostolorum 
successores, issued by the Congregation for Bishops, is a great resource on 
the collaborative role of the presbyteral council in the governance of a dio- 
cese. This Directory is particularly significant in that it uses the prescribed 
norms of the 1983 Code on the presbyteral council to broaden the pastoral 
scope of the consultative and collaborative role of the presbyteral council in 
diocesan governance. The Directory’s treatment of the presbyteral council 
starts by articulating its theological basis, representative nature and function. 
It says that the council not only facilitates dialogue between the bishop and 
the presbyterate, but it also serves to foster fraternity between the different 
groups of clergy in the diocese. It emphasizes that this council is mandatory 
in every diocese. 


The Directory brings out clearly the power of the diocesan bishop in 
relation to the council. “The presbyteral council must never act without the 
knowledge of the Bishop, who alone is competent to convoke the council, 
preside over it, determine the questions to be treated by it and make public 
the content of the discussions and any decisions taken.”*4 The document 
emphasizes that, by its nature, the council is consultative and is called to 
assist the bishop in the governance of the diocese. The bishop is free to 
make the final decision after obtaining the opinion of the council, except 
when universal law or particular law requires the consent of the council on 
certain questions. Nevertheless, the Directory adds a clause which morally 
limits the power of the bishop to act contrary to the unanimous opinions of 
the councillors without a serious and overriding reason.’ The Directory 
goes on to enumerate some of the values that the diocese could derive from 
the collaborative role of this council in diocesan governance. 

Even though it is consultative in nature, the council is called to assist the 
Bishop regarding the governance of the diocese. It also provides a suitable 
forum for developing an overall perspective on the situation of the diocese, 
for discerning the promptings of the Holy Spirit as expressed through people 


within his particular Church, structures of communion and participation which make it 
possible to listen to the Spirit who lives and speaks in the faithful, in order to guide them 
in carrying out whatever the same Spirit suggests for the true good of the Church.” 
# The treatment of presbyteral councils is found mainly in AS, no. 182, so further footnote 
citations of the Directory will be unnecessary except when a different article is referenced. 
35 “However the bishop should not act contrary to the unanimous opinion of his councillors 
without a serious and overriding reason, which he must weigh carefully according to his 
prudent judgement.” 
Here, the Directory applies the rule of c. 127, §2, 2°, which pertains to the consent or coun- 


sel of individuals, to the presbyteral council, which is regulated by the norm of c. 127, §1. 


THE COLLABORATIVE ROLE OF THE PRESBYTERAL COUNCIL 75 


or groups, for exchanging ideas and experiences and for determining clear 
objectives for the exercise of various diocesan ministries, proposing priori- 
ties and suggesting methods. 


On the representative nature of the council, the document states: “The 
composition of the council should reflect an adequate representation of 
the priests serving in the diocese, taking account of the diversity of min- 
istries and regions, in such a way as to reflect the number of priests and 
the pastoral importance of each area of the diocese.” Nevertheless, it adds 
a clause, new to the ius vigens, suggesting that for a diocese with very 
small number of priests, all of them could be summoned such that an 
assembly of the presbyterate would take the place of the formal presby- 
teral council. This point must be understood as an exception to the rule. 
It is not an excuse to avoid having a presbyteral council. Rather, it should 
be interpreted to mean that, no matter the condition of the diocese, the 
diocesan bishop should not be without this consultative body. So, even if 
the number of priests in the diocese is too small to have a presbyteral 
council separate from the general assembly of priests, this assembly 
should incorporate the juridical responsibility of the presbyteral council. 


Elaborating on c. 496, the Directory emphasizes that the council should 
have its own statutes, and it then enumerates those elements which should 
be included in them. The statutes must receive the approval of the bishop 
and conform to the prescriptions of the Code and those of the conference of 
bishops. It adds that, before granting his approval, the bishop “should also 
consider whether the structure proposed is appropriate for a consultative 
body, and whether it succeeds in avoiding any organizational complexities 
that could detract from its clarity.” The ultimate goal of the presbyteral 
council should be the good of the diocese. The bishop should create an 
enabling atmosphere through which this goal can be achieved by avoiding 
any narrow individualism. 


Ever disposed to serene dialogue and attentive listening to what the mem- 
bers of the council have to say, the Bishop will encourage the priests to 
adopt constructive, responsible and far-sighted positions, having at heart 
only the good of the diocese. Rising above any narrow individualism, 
the diocesan Bishop will seek to promote within the council a climate of 
communion, attentiveness and a common search for the best solutions. He 
should avoid giving the impression that the council lacks purpose and 
should chair the meeting in such a way that all its members can freely 
express their opinions. 


Apostolorum successores introduces some additional areas in which 
the presbyteral council could collaborate with the bishop in shepherding 
the people of God in the diocese. These are the administration of goods, the 
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suspension or dissolution of the diocesan synod, preaching and the estab- 
lishment of common statutes for vicariates forane or deaneries. 


Administration of goods. The Directory names “participation” as one of 
the basic criteria in the administration of diocesan goods. It says that “ [t]he 
Bishop should involve the diocesan clergy, through the presbyteral council, 
in the important financial decisions that he wishes to make, and he should 
seek their opinion in such matters.”*° This point is quite significant, as it 
seems to imply that, aside from the financial situations mentioned in cc. 531 
and 1263, in which the bishop is required by universal law to consult this 
council, he should also consult it on other important financial decisions that 
he wishes to make. 


The diocesan synod. The Directory, no. 171 acknowledges the right of 
the diocesan bishop to convoke a diocesan synod, in accordance with c. 461, 
§1, after consulting the presbyteral council. It also acknowledges that it is 
the bishop’s duty to suspend or dissolve the diocesan synod, should grave 
doctrinal, disciplinary or social reasons intervene which, in his judgment, 
disturb the peaceful course of the synodal discussions in accordance with c. 
468, §1. Nevertheless, the document brings in a pastoral dimension, empha- 
sizing that “[b]efore promulgating the Decree of suspension or dissolution, 
the Bishop would do well to seek the opinion of the presbyteral council, 
even though he remains free to make whatever decision he thinks best.”*7 
This, in our opinion, is meant to prevent the situation wherein the bishop 
could make some hasty and arbitrary decisions which in the long run would 
not be for the good of the diocese. 


Preaching. Chapter five of the Directory focuses on the teaching office of 
the bishop (munus docendi). One of the ways through which the bishop exer- 
cises this teaching office is through preaching. The Directory, no. 122 names 
the issuing of pastoral letters as one of the forms of preaching. It calls on the 
bishop to propose doctrine by means of pastoral letters and messages addressed 
to the whole Christian community on some special occasions in the life of 
the diocese. To assist him in doing this and to make such letters effective, the 
document states that “the Bishop may wish to enlist the help of his advisers, 
of the presbyteral council and, if the case so warrants, of the diocesan pastoral 
council. These groups may suggest topics to be treated, present-day objections 
to be refuted, or they may point out issues arising in the diocese on which it 
is appropriate for the Bishop to speak authoritatively.”** 


36 Apostolorum successores, no. 189. 
37 Tbid., no. 171. 
38 Tbid., no. 122. 
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Vicariates forane. The focus of no. 217 of the Directory is on vicariates 
forane, or deaneries. It says several neighbouring parishes can be joined 
together as vicariates forane, deaneries, pastoral regions or prefectures in 
order to foster pastoral care through common activity in accordance with 
c. 374, §2. The document adds that “[it] is helpful to draw up common stat- 
utes for deaneries, to be approved by the bishop after consulting the presby- 
teral council. ”3? 


2 — The Statutes of the Presbyteral Council 
as Necessary Instruments for Effective Collaboration 


In this section we shall underline the importance of statutes in support 
of the collaborative role of the presbyteral council in diocesan governance. 
The recommendations made here are based on our analysis of the statutes of 
twenty-nine North American archdioceses, both English and French-speak- 
ing.“ 


2.1 — The Obligation to Have Statutes and Their Importance 


Canon 496 states: “The presbyteral council is to have its own statutes 
approved by the diocesan bishop, attentive to the norms issued by the con- 
ference of bishops.’’*! The statutes of the presbyteral council are important 
in achieving the collaborative role of this council in diocesan governance 
because they help to order the activities of the council and define with 
clarity essential matters such as the constitution, nature, purpose, power, 
duration, membership, meetings and relationship with the other consultative 
bodies in the diocese. 


While the Code does not stipulate whose duty it is to draft the statutes, 
this responsibility does not reside with the council itself since, strictly 
speaking, the statutes should be approved, at least ad interim, before the 
council is formally established. One way to accomplish this is for the 


39 Tbid., no. 217. 

40 The Canadian archdioceses were Gatineau-Hull, Grouard-McLennan, Halifax, Montreal, 
Ottawa, Quebec, Rimouski, St. John’s, Toronto, Vancouver and Winnipeg. 

The archdioceses in the USA were Anchorage, Baltimore, Boston, Chicago, Cincinnati, 
Denver, Galveston-Houston, Hartford, Los Angeles, Miami, Newark, New Orleans, New 
York, Oklahoma, Omaha, Philadelphia, Seattle and Saint Louis. 

“Consilium presbyterale habeat propria statuta ab Episcopo dioecesano approbata, attentis 
normis ab Episcoporum conferentia prolatis.” 

# CUSACK, “Presbyteral Council,” p. 654. 


41 
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bishop to appoint a committee of knowledgeable priests to draft the initial 
statutes which, if necessary, could be reviewed later by the members of the 
council in union with the bishop after the council is officially constituted. 
Whatever procedure is used, the statutes only have force when approved 
by the bishop. The bishop gives his approval either by issuing a decree to 
this effect (c. 48) or by indicating his approval on the official copy of the 
statutes. In either case, the document is notarized by the chancellor or 
another notary (c. 474). Before he signs the document, the bishop should 
ensure that the statutes are in conformity with the norms regarding the pres- 
byteral council which have been established by the conference of bishops. 
Such conference-wide norms provide a valuable guide to the particular 
Churches by establishing some common regulations concerning matters that 
should be in all statutes such as the composition of the council, term of 
office, number of meetings per year, committees and relationship with other 
consultative organs. 


2.2 — Sections and Elements to Be Included 


The statutes of the presbyteral council should be organized in sections. 
Following our review of the statutes of twenty-nine North American arch- 
dioceses, we recommend that statutes be organized in this order. 


2.2.1 — Preamble 


The preamble of the statutes of the presbyteral council should alert the 
members to the necessity of their collaboration with the diocesan bishop in 
the pastoral governance of the diocese. It should highlight the fact that the 
Church is a communion in which the bishop and priests share in the same 
priesthood and are called to the same purpose-to proclaim the kingdom of 
God and to build up the body of Christ. By so doing, the statutes set the 
tone for dialogue, cooperation and collaboration. A good example of this is 
found in the statutes of the Archdiocese of Halifax. 

In the Council of Priests, the Archbishop will gather his priests around him, 
listen to them, consult them, and have dialogue with them on those matters 
which pertain to the needs of pastoral work and the good of the diocese. 
They will work together in every way, for it is one family indeed, one body 


that is seeking by close interaction to further the cause of Christ living in 
His Church. 


43° This is the notion of the Church which flows from the Second Vatican Council into the 


1983 Code of Canon Law. 
44 ARCHDIOCESE OF HALIFAX, “Constitution of the Council of Priests of Halifax,” p. 1. 
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Another good example is found in the statutes of the Archdiocese of 
Hartford which, in its preamble, brings out clearly the significance of this 
collaborative role. 

The Presbyteral Council and each of its members, whether elected or 
appointed by the Archbishop, represent the entire presbyterate of the Arch- 
diocese. The Presbyteral Council is established according to the provisions 
of the revised Code of Canon law to assist the Archbishop of Hartford in 
the pastoral governance of the local Church of Hartford. Its area of compe- 
tence is the life and well-being of the people of God among us, laity, 
religious, and clergy. Its role is consultative. It provides an apt forum for 
mutual, open reflection and fraternal dialogue between the Archbishop 
and the priests of the Archdiocese as they seek together to exercise their 
common ministry to build up the Body of Christ.*° 

Among the statutes under review, we noticed that some do not have any 
preamble and have not made much effort in the other sections of their 
statutes to awaken in the council members the spirit of collaboration. This 
confirms an earlier study by J.H. Provost in which he remarked: “In a few 
cases, the documents seem to betray a sense of distrust of the bishop, or of 
the members. They lack the tone of collaboration and mutual support which 
the document of Vatican II attempt to set in the Church.”# A sense of 
distrust is exemplified when statutes begin by placing undue emphasis on 
respect for the authority of the bishop and invite council members to stand 
by their bishop in obedience. We consider this an undue emphasis on loyalty 
and obedience which could lead to the situation whereby members simply 
endorse the views of the bishop without critically evaluating those views. 


2.2.2 — Name and Purpose 


The statutes identify the council with an official name, for example: 
“The name of this body shall be the Presbyteral Council of the Archdiocese 
of Miami.”*” According to c. 94, §1, all statutes should define the purpose 
of the particular aggregate of persons or things. Some of the statutes under 
review simply repeat c. 495, §1, an approach criticized by J.H. Provost: 
“The content of the statutes is sometimes merely a direct quotation from 


45 ARCHDIOCESE OF HARTFORD, “Statutes of the Presbyteral Council,” 2004. 

46 J.H. Provost, “Presbyteral Councils and Colleges of Consultors: Current Law and Some 
Diocesan Statutes,” in CLSAP, 49 (1987), p. 208 (=PROVOST, “Presbyteral Councils and 
Colleges of Consultors”). 

47 ARCHDIOCESE OF MIAMI, “Presbyteral Council of the Archdiocese of Miami (Statutes),” 
archdiocesan archives, Miami, 2006, p. 1. 
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the canons, with little adaptation to the local situation.” A large percentage 
of the statutes we analysed, however, do elaborate the purposes of the coun- 
cil. Some purposes appearing in over eighty percent of the statutes include 
the following. 


— To aid and advise the diocesan bishop in the governance of the dio- 
cese according to the norms of law so that the pastoral welfare of 
the people of God entrusted to the bishop may be most effectively 
achieved. 


— To provide a forum for the full and free discussion of all issues of 
pastoral concern in the diocese and by so doing promote communica- 
tion, cooperation and collaboration. 


— To search for and propose ways and means for more effective pastoral 
ministry among the people of God. 


— To be representative of the unity and diversity of the priests of the 
diocese. 


— To foster whatever is appropriate for effective priestly life and ministry. 


2.2.3 — Representative Nature 


In accordance with c. 495, §1, the presbyteral council should be a group 
of priests which represents the presbyterium of the diocese. According to 
A. Alaguselvan, this representation is very important in that it bridges the 
gap between the bishop and his priests and helps to achieve the cooperation 
of the priests in the governance of the entire diocese.* The statutes under 
review reveal several different models for achieving this representation. The 
first model we have identified includes representatives from all, or at least 
three, of the following categories. 


— The various regions or deaneries or vicariates of the archdiocese 
— Priests in non-parochial ministries, e.g., education and chaplaincies 


— Priests who belong to institutes of consecrated life or societies of 
apostolic life 


— Retired priests 


— Non-incardinated secular priests who have a canonical appointment or 
faculty in the archdiocese 


48 Provost, “Presbyteral Councils and Colleges of Consultors,” p. 208. 

# See A. ALAGUSELVAN, Priests’ Council, a Representative Body of the Presbyterium in the 
Governance of the Diocese: Juridical Study of Canon 495 §1 and Its Relevance in Today's 
Context Rome, Pontificia Universitas Urbaniana, 1998, p. 64. 
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In the second model are archdioceses that choose their representatives 
from the following categories. 


— Deaneries 

— Age groups 

— Active priests 

— Retired priests 

— Non-incardinated priests 

— Religious priests 

In the third model are archdioceses that introduce other categories, like 
pastors or administrators and assistant pastors or parochial vicars. These 
archdioceses elect their members from these categories and some of the 


other categories mentioned above in models one and two. A small percent- 
age of the statutes under consideration have used this model. 


Some of the statutes have no clear indication of how representation is to 
be achieved but instead simply say that a certain number of priests are to be 
elected from among the presbyterium. Some statutes from other archdio- 
ceses simply say that one priest is to be elected from each deanery, or that 
certain numbers of priests are to be elected from the group of diocesan 
priests and certain numbers from the group of religious priests. Still another 
variation of this model is seen in the archdioceses in which members of the 
council are not elected but appointed by the bishop. About seven of the 
statutes under review take this approach. In one archdiocese, all incardi- 
nated priests of good standing, all religious priests and all secular priests 
of other dioceses who have a pastoral office in the archdiocese are members 
of the council. In this case, nothing is said about representation or election 
in the statutes since virtually every priest in the archdiocese is ipso iure 
a member. 


Although situations differ from one diocese to another, it is our opinion 
that representation on the council should reflect the ethnic or regional diver- 
sity of the diocese, age and conditions of priests, ministries in the diocese, 
diocesan and religious priests as well as the non-incardinated priests who 
have canonical appointments in the diocese.Ÿ The statutes should clearly 
state how the representatives are to be elected from these different categories. 


50 While acknowledging the significance of representation, Marchesi warns against the danger 


in excessive preoccupation with electing representatives from ministries and zones. He 
seems to suggest that, with this approach, some other priests who would have been better 
equipped and disposed for this role may be overlooked. See MARCHESI, “Council of 
Priests,” p. 1209. 
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The Code stipulates that about half the members are to be elected, and it 
defines this council as representative of the prebyterium.>'! Dioceses where 
all the members of the council are appointed by the bishop, or where every 
priest in good standing in the diocese is a member of the presbyteral council, 
are not in conformity with the Code. There may be some circumstances 
that justify such an organisation, but they are exceptions to the rule. 


2.2.4 — Acts for Which Consultation Is Required 


In the previous section we identified the situations in which, according 
to the Code, the diocesan bishop must seek counsel from the presbyteral 
council before he acts. An examination of the statutes under consideration 
reveals only nine archdioceses that have enumerated the cases in the univer- 
sal law in which the bishop must consult their councils. While the canons in 
question are binding whether or not they are restated in the statutes, we 
believe that enumerating these cases in the statutes highlights the canonical 
significance of the council and alerts the council members to one of their 
principal responsibilities. 


2.2.5 — Membership 


In accordance with c. 497, about half of the total number of council 
members is to be freely elected by the priests themselves. It is important for 
the statutes to indicate clearly how this is to be achieved. In our analysis of 
the statutes from twenty-nine archdioceses in the United States and Canada, 
we found twenty statutes which clearly indicate the composition of the 
membership of the council. The statutes from the Archdiocese of Toronto, 
for example, are brief and clear. 


4. The council consists of ex officio, elected, and appointed members. 

a. The Archbishop, Vicars General [who are two in number],>? Episcopal 
Vicars [who are four in number, two of whom are the vicars general], and 
Chancellor are ex officio members of the council. 

b. Elected members shall number twelve diocesan priests and six priests 
from religious institutes with houses in the archdiocese. 

c. The Archbishop may appoint four members to the council.™4 


5! See cc. 495, §1 and 497. 

52 See CANADIAN CONFERENCE OF CATHOLIC BisHops, Canadian Catholic Church Directory, 

Montréal, Novalis Publishing Inc., 2010, p. 330. 

Ibid, p. 331. This document shows that one position is presently vacant, that of the vicar 

for Central Pastoral Region, Scarborough, and the vicar for the Ethnic Apostolate. If this 

position is filled, then there will be five episcopal vicars in all. 

54 ARCHDIOCESE OF TORONTO, “Constitution of the Council of Priests,” archdiocesan achives, 
Toronto, 1992, p. 2. 
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To conform to the requirement that about half of the council members 
should be elected, it is not enough for the statutes to indicate how many 
council members should be elected, but it is also important to indicate, in 
addition to the ex officio members, how many more members the bishop 
could appoint (should he choose to) in such a manner that the ex officio 
members and the appointed members do not by much exceed half of the 
total number of members. Some of the statutes surveyed have no indication 
of how to satisfy the requirement that about half of the members will be 
elected. These statutes mention the number of members who should be 
elected, but they fail to indicate the total number of members and the num- 
ber of members whom the archbishop may freely appoint. 


Canon 497 says that some priests must, in accordance with the statutes, 
be members by reason of the office they hold. The Code leaves it to the 
statutes to determine what these offices should be. According to Arrieta, 
this will depend on the criteria established by each conference of bishops.* 
The conferences of the United States and Canada have not established any 
norm on this. There are different opinions on who these officials should be. 
They may include the vicars general and episcopal, the chancellor, the rector 
of the seminary et al.%6 


2.2.6 — Active and Passive Voice 


It is very important for the statutes to indicate clearly the priests who have 
active and passive voice. Diocesan laws or statutes cannot restrict those 
mentioned in c. 498, §1 from exercising their right of active and passive 
voice. Thus, those who have the right are secular priests who are incardi- 
nated, secular priests who are not incardinated and priests who are members 
of an institute of consecrated life or a society of apostolic life who live in the 
diocese and exercise some office for its welfare. With regard to priests who 
only have domicile or quasi-domicile in the diocese, the statutes may give 
them this right or not. Of the twenty-nine statutes we reviewed, twenty-five 
make explicit or implicit reference to those who have active and passive 
voice. 


55 ARRIETA, “Particular Churches,” p. 412. 

56 Ibid. In the statutes of the episcopal conference of Belgium, it says: “Among ex officio 
members with active voice, there should always be included the vicars general, the semi- 
nary president, as well as a representative of the cathedral chapter.” EPISCOPAL CONFERENCE 
OF BELGIUM, “Particular Legislation: Statutes for Presbyteral Councils,” in DocCath 84 
(1987), pp. 276-277, English translation in CLD, vol. 11, 1991, p. 70. 
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2.2.7 — Election Procedure 


The procedure for the election of members should be determined in the 
statutes. The statutes of twenty-three archdioceses have a detailed procedure 
for electing council members; four other statutes only have minimal election 
procedures, leaving many matters undetermined. Although the Code of 
Canon Law has elections procedures (cc. 164-179) that are applicable unless 
the statutes provide otherwise, these canons do not cover all the particular 
matters that should be addressed with respect to the election of presbyteral 
council members where the statutes must attempt a process yielding a broad 
representation of the presbyterate in keeping with c. 498. The following are 
some matters regarding the manner of election that statutes should determine. 


a) Election officers. It is important to indicate whether the election will 
be presided over by an election committee of the council or, if this does 
not exist, whether it will be presided over by the secretary of the council or 
some other designated priests. 


b) Type of election. The statutes should stipulate either a single or general 
election. If there is to be a single election for the diocesan priests and 
another for the religious, this should be stipulated as well. If the diocesan 
priests are to be divided into groups, the groups should be indicated. If there 
are going to be two stages of election (e.g., election or nomination on dean- 
ery or group basis to be followed by a general and final election), this also 
should be indicated. 


c) Eligibility. The statutes should indicate the categories of priests who 
have active voice and those who have passive voice. 


d) Schedule for election. The month of the year that the election will take 
place should be indicated. If ballots are sent by mail, a deadline should be 
established for the close of the balloting. If there are two levels of election, 
times frames and deadlines must be established for each. 


e) Number of priests to be elected. It is helpful to indicate the total num- 
ber of priests to be elected from the presbyterium as a whole followed by 
the breakdown of the number to be elected from each category or group of 
priests. 


f) System of election. The statutes should establish whether ballots are to 
be sent by mail or priests are to be convoked for the election. The statutes 
should spell out how this should be done most effectively to avoid a situa- 
tion whereby voters are overlooked. It would also be advisable to verify that 
the election procedures yield a canonically valid election (cf. c. 172). 


g) Tie vote. Since there could be a tie in an election, it is important for the 
statutes to indicate how this should be resolved when it occurs. Otherwise, 
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the standard canonical rule must be observed, namely, the person senior by 
age is elected (c. 119, 1°). 


h) Size of majority. It may be desirable to indicate the number of votes 
needed to win, whether a simple or an absolute majority, and the maximal 
number of ballots to achieve this majority. Otherwise, the canonical norm 
prevails (c. 119, 1°). 


j) Notification of election. The statutes should indicate the means by 
which an elected member is notified of his election so that he may freely 
accept it as required by the Code (c. 177, §1). 


k) Term of office. The statutes should specify the term of office for all 
members and the possibility and conditions for future re-election. 


1) Loss of office. Some reference could be made to the kinds of reasons 
for removal (c. 193, §2) or resignation (c. 189, §2) from office. Provision 
also should be made for replacing a member who has lost the office for 
these or any other reasons (cf. c. 184, $1). 


m) Record of election. The statutes should indicate how the election is 
to be recorded and archived for future reference. 


2.2.8 — Council Meetings 


Another issue that the statutes of the presbyteral council should define 
clearly is the procedure to be followed at meetings. The statutes we reviewed 
take different approaches. In some, the bishop convenes the meetings, deter- 
mines matters for the agenda or approves proposals from members, and he 
presides personally over the meetings. In other statutes, the bishop is assisted 
by others in these functions, for example, by an executive committee or 
agenda committee. 


2.2.9 — Publication of the Acts of the Council 


According to c. 500, $3, the presbyteral council is not able to act with- 
out the diocesan bishop who alone can make public what is determined at 
the meetings of the council. It is important for the statutes to make this 
point clear to all members. Twelve of the statutes under review have explic- 
itly mentioned this exclusive right of the diocesan bishop to make public 
those things decided by the council. Six statutes concede this competence 
to the secretary, chairman or executive committee. Eleven other statutes 
have no reference as to how the matters decided in the council should be 
made public. 
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2.2.10 — Term of Office 


Canon 501, §1 states: “Members of the presbyteral council are to be 
designated for a time determined in the statutes, in such a way, however, 
that the entire council or some part of it is renewed within five years.” The 
statutes under review from Canada, in compliance with the directives of 
the Canadian Conference of Catholic Bishops,’ clearly indicate the term 
of office for council members. With regard to renewing the council in 
whole or in part within a period of five years, statutes from nine Canadian 
archdioceses put in place a process by which this could be achieved. The 
remaining two statutes do not. In the statutes from the USA, seventeen out 
of the eighteen under review clearly indicate the term of office for council 
members; only one of the statutes has no reference to it. Of these seventeen 
statutes, only eleven indicate a process whereby within a five-year period 
the council is renewed in whole or in part. The remaining six statutes have 
no indication. 


It may also be desirable to specify an interval after the completion of the 
term or terms before one could be re-elected or re-appointed to the council. 
This would be more practical in a diocese with many priests available for 
service on the council than in a small diocese with few priests willing to 
take on more responsibilities. 


2.2.11 — Secretary and Committees 


The council should have a secretary and some committees, as needed. 
The statutes should indicate the procedure for either the appointment or 
election of the secretary, his duties and term of office. The standing com- 
mittees of the council should be noted as well as their composition and the 
scope of their activities. In Canada, it is mandatory for the presbyteral 
council to have an executive committee. Aside from the executive com- 
mittee, other standing committees commonly established include a steering 
committee, an agenda committee, an election committee, a constitution 


“The term of office of priests elected to the presbyteral council or appointed by the dioce- 
san bishop is not less than two years nor more than five years, renewable.” See CCLA, 
p. 1660. 

Gordon Read remarks that the significance of this requirement is to bring “helpful fresh- 
ness in the advice and assistance given by the council.” READ, “Particular Churches and 
their Groupings,” in G. SHEEHY et al. (eds.), The Canon Law: Letter & Spirit, Collegeville, 
Liturgical Press, p. 278. 

The Canadian Conference of Catholic Bishops has decreed that the presbyteral council in 
each diocese is to have an executive committee. See CCLA, p. 1660. 
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committee, a priestly life committee, a pastoral life committee and a tem- 
poral life committee. Some statutes also note the possibility of establishing 
ad hoc committees for special purposes. For example, in the statutes of 
the Archdiocese of Ottawa one reads: “Committees shall be established by 
the presbyteral council to accomplish specific tasks which are related to the 
goals and authority of the presbyteral council.” 


Conclusion 


The presbyteral council is a mandatory institution and the pre-eminent 
consultative body that assists the bishop in the governance of the diocese. 
By nature, it is representative and consultative, morally and juridically 
co-responsible with the diocesan bishop in ensuring the pastoral welfare of 
all the faithful in the diocese. The importance of this council in diocesan 
governance is reinforced by certain canons requiring the bishop to consult it 
and by the general norm of law whereby the bishop’s act would be invalid 
if he does not consult it in the cases specified in law (c. 127, $1). 


The goal of the presbyteral council is to assist the bishop in ensuring 
good governance in the particular Church as an organization whose mem- 
bers study and propose solutions to diocesan issues and through its discus- 
sions and findings contribute to the initial process of making particular law. 
The means through which the presbyteral council is called to promote good 
governance is by providing wise and intelligent counsel to the bishop that 
best promotes the good of souls. The council members have both the jurid- 
ical and moral obligation to give the bishop their true opinions in order to 
help him make good decisions. Well-fashioned statutes will assist the mem- 
bers of the council in fulfilling their canonical responsibilities. 


Besides the common elements necessary in all statutes, it would be 
worthwhile for the statutes of each presbyteral council to determine some 
additional ways, which may be particular to the individual diocese, through 
which the collaborative role of the council could be exercised for the benefit 
of the priests and other faithful of the diocese. The statutes should create 
an awareness of the need for collaboration and foster its realization in the 
governance of the diocese. They should promote a process that is open to 
consultation, inquiry and feedback so that the members’ planning, recom- 
mendations and counsel are well considered. 


60 ARCHDIOCESE OF OTTAWA, “Statutes,” p. 2. 
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If organised properly, the presbyteral council can be an effective force in 
the diocese, but good organisation in itself is insufficient. The presbyteral 
council must understand its properly consultative role in the decision- 
making process, and the bishop must understand what it means to collabo- 
rate. Council members who know that the bishop is willing to listen to and 
appreciate their advice are more likely to work productively and even with 
enthusiasm. When the bishop is obliged to seek counsel before making 
a decision or placing a juridical act, he must not appear as if his mind is 
already made up before the discussion takes place. While it may be worth- 
while for him to propose some course of action, it must be seen to be tenta- 
tive until the council members have had the opportunity to express their 
views. Otherwise, the council may be demoralized, resulting in the opposi- 
tion or indifference of the members and the priests at large. Consultation 
does not mean that those consulted make the decisions but that they collab- 
orate in the decision-making process. Their focus should be on assisting 
the bishop to make good decisions which best support priestly life and the 
pastoral ministry and promote the common good of the entire local Church. 
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THE COMPETENCE OF THE SUPREME TRIBUNAL 
OF THE APOSTOLIC SIGNATURA 
OVER RECOURSE AGAINST THE REJECTION 
OF A NEW PROPOSITION OF A CAUSE 
BY THE ROMAN ROTA 


WILLIAM L. DANIEL* 


SUMMARY — In 1915, the Supreme Tribunal of the Apostolic Signatura 
was entrusted with the competence to judge recourses against a decree of 
the Roman Rota denying a new proposition of a cause. In subsequent 
decades there also developed within Rotal praxis the option of making 
recourse against such a decree to the next turnus of the Rota, thus giving 
way to concurrent jurisdiction between these two apostolic tribunals. Since 
different jurisprudential trends had been developing before the Roman 
Rota, on 27 February 2009 the Rota formally excluded the possibility of 
recourse to the next Rotal turnus. After explaining all of this, the A. makes 
a proposition for legislative reform in this matter (ius condendum), suggest- 
ing that the Signatura assume competence over the matter only once it has 
become a res iudicata before the Rota. 


RESUME — En 1915, la compétence de juger les recours contre un décret 
de la Rote romaine reniant une nouvelle proposition d’une cause, a été 
confiée au Tribunal Supréme de la Signature Apostolique. Durant les décen- 
nies suivantes, la possibilité de faire recours contre un tel décret dans les 
prochains turnus de la Rote, donnant ainsi la place à une concurrence 
juridique entre ces deux tribunaux apostoliques, s’est développée au sein de 
la praxis Rotale. Puisque que des différentes tendances jurisprudentielles 
se sont développées devant la Rote romaine, celle-ci exclut formellement, 
le 27 Février 2009, la possibilité de recourir aux prochaines turnus de la 
Rote. Suite à cette explication, l’A. propose une réforme législative dans 
ce domaine (condendum ius), en suggérant que la Signature assume la com- 
pétence en la matière une fois devenue res iudicata devant la Rote. 


* Judge and Vice-Chancellor, Diocese of Winona, Minnesota, U.S.A. 
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Introduction 


Once two conforming decisions are issued in judicial causes concerning 
the status of persons—most commonly, the nullity of marriage—the matter 
becomes a res quasi-iudicata. That is, it becomes a definitively decided 
matter enjoying the stability of law for the interested parties.! Due to the 
seriousness of causes concerning the status of persons, which pertain imme- 
diately to the good of souls, the supreme legislator has long allowed the new 
proposition of a cause (nova cause propositio) concerning the status of 
persons that has already been decided by two conforming sentences. As a 
way of balancing the juridical stability of two conforming decisions in such 
serious matters on the one hand, and the possibility that human judges may 
seriously err on the other hand, such a new proposition may be admitted 
if the recurrent presents new and serious arguments or evidence within the 
peremptory time limit of thirty useful days from the presentation of the peti- 
tion. The admission or rejection of a new proposition of a cause is reserved 
to the tribunal of third or higher instance (c. 1644, §1; DC, art. 290, §1). 


Since the tribunal of third or higher instance is the Tribunal of the Roman 
Rota for the majority of tribunals of the Latin Church (c. 1444, $1, 2°), it is 
competent to admit or reject a new proposition of a cause. In the event that 
the Roman Rota rejects the petition, two options have for decades been 
available to parties in judicial praxis: 1) recourse to the next furnus of the 
Rota and 2) recourse to the Supreme Tribunal of the Apostolic Signatura. 
Thus, these two apostolic tribunals have enjoyed concurrent competence in 
the matter. In recent years, there have been calls for clarifying which apos- 
tolic tribunal is or should be competent in this matter, and in 2009 the 
Roman Rota itself issued a declaration related to this question. 


This study aims to offer a suggestion for the future reform of the law (ius 
condendum) regarding recourse against the Rotal denial of a new proposi- 
tion of a cause. As a preparation for doing so, we will explore the history of 
the competence of both the Apostolic Signatura and the Roman Rota in this 
matter as well as the available jurisprudence of both tribunals in the actual 
adjudication of such recourses. 


! When such a res quasi-iudicata comes into being in trials declaring the nullity of marriage, 
the parties become free to marry, without prejudice to other obligations (e.g., a vetitum). 
See BENEDICT XIV, Constitutio Dei miseratione, 3 November 1741, §11, in Fontes, vol. 1, 
p. 699. 

This remedy is also often called a request for a novum cause examen, for a beneficium 


N 


nove audientiæ, or for a retractatio cause. 
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1 — History of Competence over Recourses against 
the Rejection of a New Proposition of a Cause 
by the Roman Rota 


1.1 — History of the Competence of the Apostolic Signatura 


In 1908, after the local governmental instability of the late 19" century, 
Pius X restored the Roman Rota and established the Apostolic Signatura 
as a new, unified judicial organ of the Roman Curia in his Apostolic Consti- 
tution Sapienti consilio In the attached Lex propria of these two tribunals, 
the Signatura’s competence was delineated as pertaining to exceptions of 
suspicion made against Rotal Auditors, allegations of a violation of secrecy 
or of damages caused by Rotal Auditors, plaints of nullity against Rotal 
sentences, and petitions for a restitutio in integrum against Rotal sentences.* 
No additional titles of competence over the acts of the Rota were accorded 
the Signatura in its Regulæ servande issued four years later.° 


For its part, the Rota was competent to judge in first and subsequent 
instance causes entrusted to it by the Roman Pontiff, causes appealed to 
it after having been already decided in first instance, causes appealed to it 
after having been already decided in second or higher instance and which 
had not yet become a res iudicata, and petitions for a restitutio in integrum 
for matters that had become a res iudicata before a lower tribunal.$ No pro- 
vision was made for recourses against decisions of the Rota that deny the 
admission of a new proposition of a cause concerning the status of persons. 
In fact, in canon 33, §1 of the Lex propria, it was explicitly stated that when 
a Rotal sentence confirms a decision of a lower tribunal or of the Rota, the 
matter “is considered a res iudicata, against which there is no remedy, 


Cf. Pius X, Constitutio Apostolica de Romana Curia Sapienti consilio, 29 June 1908, no. 3, 
in AAS, 1 (1909), p. 15 (= Prus X, Sapienti consilio). 

Cf. SECRETARY OF STATE, Lex propria Sacre Romane Rote et Signature Apostolicæ de 
mandato speciali SS.mi, 29 June 1908, c. 37, in AAS, 1 (1909), p. 30 (= Lex propria/1908). 
Cf. APOSTOLIC SIGNATURA, Regul servandæ in iudiciis apud Supremum Signature Apos- 
tolicæ Tribunal approbate et confirmatæ a Pio Papa X, 6 March 1912, art. 1, in AAS, 4 
(1912), p. 188. 

Cf. Lex propria/1908, c. 14, p. 23. The Rota’s titles of competence were not directly 
restated in its Regule servande issued two years later. See TRIBUNAL OF THE SACRED 
ROMAN Rota, Regule servandæ in iudiciis apud Sacræ Romane Rote Tribunal approbatæ 
et confirmate a Pio Papa X, 2 August 1910, in AAS, 2 (1910), pp. 783-850 (= Regula 
servandæ/1910). 
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except by a plaint of nullity or by a petition for a restitutio in integrum 
before the Supreme Tribunal of the Apostolic Signatura. ”7 


In 1915, the Prefect of the Apostolic Signatura, Michele Cardinal Lega, 
approached the Supreme Pontiff, Benedict XV requesting a formal expansion 
of the Supreme Tribunal’s jurisdiction. In his petition, he wrote: “... experi- 
ence has taught that the Apostolic Signatura requires broader limits in its 
exercise, especially in what pertains to its competence.” Among the factors 
that had shed light on this need, he listed “the passage of time [and] the help 
of jurisprudence.” There were several areas of competence discussed in 
Lega’s request, and one of them concerned recourses against the rejection of 
a new proposition of a cause by the Rota. Lega explained how there had 
recently been a cause brought before the Signatura that raised the question 
of the Signatura’s very competence: “For it was asked to decide a restitutio 
in integrum against a Rotal sentence issued in the matter of marriage, and 
there had already been two conforming sentences. Ordinarily a res iudicata 
here arises in the Sacred Rota; for this reason, the Sacred Rota denied the 
further instance.””# 


Lega was referring to a cause of the nullity of a marriage entered in 
1905; the cause originated in San Miniato in Tuscany (Sancti Miniati). The 
woman accused the marriage of nullity due to the man’s alleged impotence. 
The local tribunal issued a negative decision, which she appealed to the 
Roman Rota. The Rotal turnus coram Cattani issued an affirmative deci- 
sion, which the defender of the bond duly appealed to the third instance; the 
turnus coram Prior then issued a negative decision, the second in the cause. 
Thus the matter was decided in the negative. However, the woman’s procu- 
rator-advocate insisted that causes of marriage nullity were privileged and 
could not become a res iudicata; thus they could always be admitted to a 
new examination. And so, as we read in the Apostolic Signatura’s decision, 
the advocate “petitioned for the cause to be submitted to judgement again in 
a third Rotal turnus .... The petitioner’s request, though, was rejected [by 
Msgr. Prior]. Wherefore, the advocate approached this Supreme Tribunal, 
presenting a request for a restitutio in integrum.” Since the petition pre- 
sented a conflict between the limited jurisdiction of the Apostolic Signatura 
and the peacefully accepted principle of law that the question of the nullity 
of marriage never becomes a res iudicata, the matter was entrusted to a 


7 Can. 33. §1. Si sententia rotalis confirmatoria sit alterius sententiæ sive rotalis sive alius 


tribunalis, habetur res iudicata, contra quam nullum datur remedium nisi per querelam nul- 
litatis, vel per petitionem restitutionis in integrum coram supremo Apostolice Signature 
tribunali. 

8 AAS, 7 (1915), p. 320. 
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plenary meeting of the Cardinal judges of the Signatura. After hearing the 
defender of the bond and the advocate, the Signatura determined that this 
was not in fact a question of a restitutio in integrum but “a recourse ordered 
toward obtaining a new instruction, and hence a new judgement in a matri- 
monial cause.” Thus the Plenaria decided as follows: 
The cause is to be remitted to the Tribunal of the Sacred Rota, that is, to the 
competent turnus, so that, after a supplementation of the acts—especially 
through a new physical inspection of the man or, if this is not possible, by 
the votum of an expert based on the expert reports already acquired—the 
cause may be submitted to an examination again; facto verbo cum SS.mo. 


Lega then met with the Supreme Pontiff three days later to discuss the juris- 
dictional problem that arose in the cause, and pontifical approbation of the 
decision was given.’ 


And so in his request to the Pope, Lega recalled the fact that matrimonial 
causes are protected from ever becoming a res iudicata in accord with the 
teaching of Benedict XIV in Dei miseratione. Lega thus proposes: “It is 
therefore advantageous, in order to eliminate all doubt in the future, 
to decide with prescribed words that it is for this Supreme Tribunal also to 
adjudicate recourses against matrimonial sentences which the Sacred Roman 
Rota decides not to admit to a new examination by the right of appeal or 
extraordinary adjudication, due to the nature of these causes.”!° Shortly 
thereafter the Supreme Pontiff assented to the requests of Cardinal Lega, 
thus formally declaring the competence of the Apostolic Signatura to receive 
recourses against the denial of a request for a new examination of matrimo- 
nial causes by the Roman Rota.!! 


9 SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, “Sancti Miniati. Nullitatis matrimonii 
seu restitutionis in integrum,” 20 May 1915, in AAS, 7 (1915), pp. 355-357 (= STAS, 
Sancti Miniati). See the summary of the cause by the current Archbishop-Secretary of the 
Apostolic Signatura, who reports additional details found in the archives of the Signatura: 
Frans DANEELS, “Il ricorso alla Segnatura Apostolica contro il diniego del nuovo esame 
della causa da parte della Rota Romana. Alcune osservazioni,” in Janusz KOWAL and 
Joaquin LLOBELL (eds.), “Justitia et iudicium.” Studi di diritto matrimoniale e processuale 
canonico in onore di Antoni Stankiewicz, vol. IV, Vatican City, LEV, 2010, pp. 2034-2036 
(= DANEELS, “Il ricorso alla Segnatura Apostolica”). 

10 See AAS, 7 (1915), p. 321. The substance of this text would later be received into the 
relative schema of the 1917 Code. See Joaquín LLOBELL, “Sulla ‘novità’ degli argomenti 
richiesti per la concessione della nova cause propositio e sull’appello contro la reiezione 
della n.c.p. da parte della Rota Romana,” in ZE, 14 (2002), p. 179 (= LLOBELL, “Sulla 
‘novità’ degli argomenti”). 

11 Cf. BENEDICT XV, Chirographum ad instantiam Em.i Cardinalis Præfecti S. Trib. Signature 
Apostolicæ, huius competentia certius definitur et augetur Attentis expositis, 28 June 1915, 
in AAS, 7 (1915), p. 325. DANEELS states that this competence of the Signatura, as stated by 
Lega, seems to be recourse against not the denial of a new proposition of a cause but 
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Naturally, this newly articulated title of the Signatura’s competence 
would be received into the Codex iuris canonici that Benedict XV would 
promulgate in 1917. Among the matters it could adjudicate in virtue of 
“ordinary power” were “recourses against Rotal sentences in matrimonial 
causes which the Sacred Rota refuses to admit to a new examination” 
(c. 1603, §1, 5°).'? Authoritative doctrine maintained that this competence 
was not limited only to matrimonial causes but included also ex analogia all 
causes regarding the status of persons (c. 1903).!° Upon receiving such a 
recourse, the Signatura was to make its own judgement about whether new 
and serious arguments or documents suggested the probability of a contrary 
decision. Unless it received the faculty to do so from the Supreme Pontiff, 
when the Signatura admitted the recourse it did not have the power to judge 
the merits of the cause—that is, whether the nullity of the marriage was 
proven. Rather, it remitted the cause to the Roman Rota so that it could 
carry out a trial and issue a definitive sentence at the higher level of juris- 
diction—e.g., third or fourth instance (c. 1604, §3). 


As a rule, the Signatura would not receive petitions for a new proposition 
of a cause when the recurrent had not first unsuccessfully requested this 
before the Roman Rota. It was the Rota’s denial of this petition that ren- 
dered the Signatura competent in accord with canon 1603, §1, 5°. Some 
older published jurisprudence supports this. When one recurrent approached 


against the preceding Rotal sentences (“Il ricorso alla Segnatura Apostolica,” pp. 2037- 
2038). In my opinion, due to the nature of things, the latter includes the former; the 
problem with Lega’s formulation lies simply in a more primitive manner of speaking. In 
requesting a new examination of a cause, the recurrent is challenging the sentences by 
initiating a new instance of the trial. The denial by the Rota prevents the recurrent’s attempt 
to challenge the sentence; thus the recourse to the Signatura is a request for the opportunity 
(previously denied by the Rota) to challenge the sentences before the Rota. 

* Can. 1603 §1. Apostolica Signatura videt potestate ordinaria ... 5.° De recursibus adversus 
sententias rotales in causis matrimonialibus quas ad novum examen Sacra Rota admittere 
renuit. 

13 Cf. Francesco ROBERTI, De processibus, vol. 1, Rome, Pontificium Institutum Utriusque 
Iuris, 1941, p. 397 (= ROBERTI). This principle would later be received into art. 17, §2, 
3° of the Signatura’s Norme speciales, which incorporated the text of CIC/17, c. 1603, 
$1, 5°, replacing causis matrimonialibus with causis de statu personarum. See SUPREME 
TRIBUNAL OF THE APOSTOLIC SIGNATURA, Norme speciales in Supremo Tribunali Signature 
Apostolice ad experimentum servandæ, 23 March 1968, in Ignacio GORDON and Zenon 
GROCHOLEWSKI (eds.), Documenta recentiora circa rem matrimonialem et processualem 
cum notis bibliographicis et indicibus, vol. 1, Rome, Pontificia Universitas Gregoriana, 

1977, p. 377. 

14 See CIC/17, cc. 1903, 1989; Michele LEGA and Vittorio BARTOCCETTI, Commentarius in 
iudicia ecclesiastica iuxta Codicem iuris canonici, vol. 1, no. 11, Rome, Anonima Libraria 
Cattolica Italiana, 1938, p. 192. 
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the Apostolic Signatura immediately after the Rotal sentence on the merits 
of the cause was issued, the Signatura replied: “First, she is to exercise her 
right before the Tribunal of the Sacred Roman Rota in accord with the norm 
of canon 1603, [$1,] 5°.” 15 


However, the Supreme Tribunal was also known to handle such a peti- 
tion when a cause was pending before it for some other reason. In a cause 
of the nullity of marriage originating in the then-Diocese of Paderborn 
(Paderbornensis), which issued a negative decision on the ground of partial 
simulation contra bonum sacramenti, the woman-petitioner appealed to the 
Sacred Roman Rota, which also issued a negative decision. Ten years later, 
the woman approached the Apostolic Signatura requesting the declaration 
of nullity of the Rota’s sentence (querela nullitatis) and, subordinately if 
the principal question was decided in the negative, a restitutio in integrum. 
It was observed during the course of the Signatura’s examination of the 
petition that the Rotal sentence was not proven to be null; nor was there any 
place for a restitutio in integrum, since the question of the nullity of mar- 
riage cannot become a res iudicata. On 10 May 1919, the Plenary session of 
the Signatura coram Sbarretti issued this decision: “The question is to be 
remitted to the Sacred Roman Rota for a new examination, and a decision 
is to be made.” !6 As the published text written by a votans of the Signatura 
reporting the decision implies, the Signatura ordered a new examination 
of a cause despite the fact that this was neither requested from nor denied 
by the Rota. Thus it would appear that the Signatura was not yet competent 
to grant a new proposition of the cause. 


On the other hand, the primary action of the woman before the Signatura 
was a plaint of nullity against the Rotal sentence, which was (and is) reserved 
to the Apostolic Signatura (CIC/17, c. 1603, §1, 3°). Thus, the woman justly 
approached the Signatura. Was the Signatura competent, though, to order the 
new trial? It could have issued a negative decision in response to the plaint 
of nullity, stated that the question of the restitutio in integrum was not to 
be proposed due to the defect of a res iudicata, and invited the woman 
si et quatenus to present a new proposition of the cause before the Rota. 
However, this would have created the need for new procedural formalities: 
a petition, the constitution of a Rotal turnus, the designation of a defender of 


15 SACRED ROMAN Rota, Sententia interlocutoria c. MASSIMI, 19 May 1921, in AAS, 13 
(1921), p. 546. For another example, which involved also a recourse against a Rotal decree 
in an incidental matter, see SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decretum 
Congressus, 8 July 1971, in Per, 61 (1972), pp. 141-142. 

16 SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, “Paderbornen. Nullitatis matrimonii 
(De Laffert-Bartels),” in AAS, 11 (1919), pp. 295-299. 
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the bond and procurator-advocates, the presentation of arguments, the 
session of the furnus, and the issuance of a decree granting or denying the 
new proposition of the cause. It appears that the Signatura ultimately han- 
dled the petition as a request for a new proposition of the cause. For it 
detected the existence of new and serious evidence—namely, additional 
testimony of persons who knew the alleged simulator’s intention at the time 
of consent, including a Catholic parish priest. The possible denial of a new 
proposition of the cause by the Rota would have simply delayed the Signa- 
tura’s decision. In our opinion, this was an extraordinary measure, carried 
out in the interest of procedural economy. The decision was ultra vires; 
and so, lest the validity of the Signatura’s decision be challenged, on the day 
after the Plenary session, the secretary of the Signatura approached the 
Supreme Pontiff, who confirmed it.!7 


In the Codex iuris canonici promulgated in 1983, this title of the Apos- 
tolic Signatura’s competence was articulated thus: “The Supreme Tribunal 
of the Apostolic Signatura adjudicates ... recourses in causes concerning the 
status of persons which the Roman Rota refuses to admit to a new examina- 
tion” (c. 1445, $1, 2°).!8 The reference to “matrimonial causes” of the 
CIC/17 was broadened to “causes concerning the status of persons,” as had 
already been done in the Norme speciales (art. 17, $2, 3°). While causes 
of the nullity of marriage are the most frequent, recourse to the Apostolic 
Signatura against a Rotal decree of rejection is not peculiar to questions 
pertaining to the conjugal state. It rightly extends to other questions affect- 
ing the states of life of Christ’s faithful (e.g., the consecrated state, the 
clerical state). Another alteration of the 1917 Code found in the 1983 Code 
was the omission of references to “Rotal sentences.” The recourse is not 
being made against the Rotal sentences de merito but against the Rota’s 
denial of a new examination. 


The object of such recourse to the Apostolic Signatura is whether the new 
proposition of the cause is to be granted due to the presence of new and 
serious arguments or evidence that render it probable that a decision contrary 


Cf. DANEELS, “II ricorso alla Segnatura Apostolica,” p. 2039. Ordinarily, the sentences of 
the Apostolic Signatura needed no pontifical approval but were suitable for immediate exe- 
cution: “Præterea, sententiæ quævis, sive gratiæ via, sive iustitiæ, pontificia approbatione 
indigent, exceptis iis pro quibus eorumdem Officiorum, Tribunalium et Congregationum 
Moderatoribus speciales facultates tribute sint, exceptisque semper sententiis tribunalis 
sacre Rote et Signatures Apostolice de ipsarum competentia latis” (Prus X, Sapienti con- 
silio, p. 18). Since this act of the Signatura was præter competentiam, it needed pontifical 
approval. 

Can. 1445 §1. Supremum Signaturæ Apostolicæ Tribunal cognoscit ... 2° recursus in causis 
de statu personarum, quas ad novum examen Rota Romana admittere renuit. 
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to the double conforming decisions will be issued. It is to be kept distinct 
from other challenges against the decree rejecting a new proposition of a 
cause, such as a plaint of nullity. For example, one Rotal decree admitting 
a new proposition of a cause concerning the separation of spouses was 
accused of nullity before the Supreme Tribunal, and its nullity was declared 
on 14 May 1994. Thus, the cause returned to the Roman Rota, so that 
the question of the admission of the new proposition of the cause could be 
decided by a new Rotal turnus.'° 


The text of canon 1445, §1, 2° has been substantially repeated in two 
subsequent legislative texts. The first is the 1988 apostolic constitution 
Pastor bonus, where the following is read in the section on the Supreme 
Tribunal of the Apostolic Signatura in part IV: “It adjudicates ... recourses 
in causes concerning the status of persons against the denial of a new exam- 
ination of a cause by the Roman Rota” (art. 122, 2°). The second is the 
new Lex propria of the Apostolic Signatura, where the following is read in 
Title II on the competence of the Apostolic Signatura: “The Apostolic Sig- 
natura adjudicates ... recourses in causes concerning the status of persons 
against the denial of a new examination of a cause by the Roman Rota” 
(art. 33, 3°).2! The problem of the concurrent competence of the Signatura 
and the Rota therefore exists, in part, due to the supreme legislator’s clear 
and consistent conferral upon the Signatura of the faculty to admit the new 
examination of a cause after such an examination has been denied at least 
once by the Rota. 


1.2 — History of the Competence of the Roman Rota 


The various bodies of norms that have served as the Roman Rota’s lex 
propria over the course of the past century do not deal precisely with the 
question of recourse against the denial of a new proposition of a cause by 
the Rota. This matter was, however, addressed ad modum norme by the 
College of Rotal Auditors in 1948. From its modern foundation, the Roman 


19 The null decree is that c. SERRANO Ruiz, 20 July 1992, in RRT Decr., 10 (1992), pp. 173- 
177. Information about the fate of this decree is found in RRT Decr., 12 (1994), p. 203, at 
no. 2, and 14 (1996), p. 216, at no. 2. 

“Art. 122. Ipsum cognoscit ... 2° recursus, in causis de statu personarum, adversus deneg- 

atum a Rota Romana novum cause examen” (JOHN PAUL II, Constitutio Apostolica de 

Romana Curia, 28 June 1988, in AAS, 80 [1988], p. 891) (= PB). 

7! “Art. 33. Signatura Apostolica cognoscit ... 3° recursus, in causis de statu personarum, 
adversus denegatum a Rota Romana novum cause examen” (BENEDICT XVI, Litteræ Apos- 
tolicæ motu proprio date Antiqua ordinatione quibus Supremi Tribunalis Signaturæ Apos- 
tolicæ Lex propria promulgatur, 21 June 2008, in AAS, 100 [2008], p. 521). 
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Rota has had the character of a collegial tribunal, and the whole body of 
Rotal judges is called a College of judges from which the adjudicating turni 
are drawn.”* According to the Rotal norms in force in 1948, the dean could 
convoke the Rotal College whenever certain affairs required its attention, 
and he could defer matters to it which needed extraordinary counsel. The 
dean of the Rota convoked the College on 23 December 1948, and on that 
occasion the Rotal College issued a declaration pertaining to our topic: the 
competence of the Roman Rota in the matter of recourses against a denial of 
a new proposition of a cause by a Rotal turnus. 
This question was posed before the College: 

Whether recourse to the next turnus is available against a decree of a turnus 

denying the benefit of a new proposition of a cause which has already been 

decided by lower tribunals, or whether there is only to be recourse to the 


Apostolic Signatura, aside from the correction or revocation of the decree 
according to art. 114, §2 of the [1934 Rotal] Norms. 


The following declarative reply was given unanimously by the Rotal 
College: “Affirmatively to the first part; negatively to the second part. That 
is, recourse to the next turnus is available.” The College proceeded to say: 

It is also to be noted that, as a consequence of the response to the proposed 
doubt and for the same motives, canon 1603, §1, 5° of the [1917] CIC— 
according to which the Apostolic Signatura “judges by ordinary power 
recourses against Rotal sentences in matrimonial causes which the Sacred 


v 
D 


“Sacra Rota Collegium constituit ....” (Lex propria/1908, c. 2, §2); “Sacra Romana Rota 
est Tribunal collegiale, Apostolicae Sedis ordinarium ....” (SACRED ROMAN Rota, Normæ 
S. Romane Rote Tribunalis, 22 June 1934, art. 1, in AAS, 26 [1934], p. 451) 
(= Norme/1934); “La Sacra Romana Rota é il Tribunale Collegiale ordinario della Sede 
Apostolica ...” (SACRED ROMAN Rota, Nuove norme del Tribunale della Sacra Romana 
Rota, 27 May 1969, art. 1, §1, in Javier OCHOA [ed.], Leges Ecclesiæ post Codicem iuris 
canonici editæ, vol. 4 [leges annis 1969-1972 edit], Rome, Institutum Iuridicum Claretia- 
num, 1974, p. 5551); “Sacra Romana Rota est Tribunal collegiale, Apostolicæ Sedis ordi- 
narium ....” (SACRED ROMAN ROTA, Normæ S. Romane Rote Tribunalis, 16 January 1982, 
art. 1, in AAS, 74 [1982], p. 491); “Rota Romana est Tribunal, Apostolice Sedis ordinar- 
ium appellationis, constans certo Iudicum seu Prælatorum Auditorum numero qui, e variis 
terrarum orbis partibus a Summo Pontifice selecti, collegium constituunt. [...]” (TRIBUNAL 
OF THE ROMAN ROTA, Norme, 18 April 1994, art. 1, in AAS, 86 [1994], p. 509) 
(= Normæ/1994). For a discussion on the Rotal College, see Luigi DE Luca, “La figura del 
Collegio dei Prelati Uditori ed i rapporti con il Decano,” in Le “Norme” del Tribunale 
della Rota Romana, Studi Giuridici 42, Vatican City, LEV, 1997, pp. 103-112. 

3° Norme, 1934, art. 13, §§1-2. 

24 For the text of this declaration, see TRIBUNAL OF THE ROMAN ROTA, Decretum c. BRUNO, 
30 January 1987, no. 2e, in RRT Decr. 5 (1987), p. 16; Decretum c. Corso, 11 May 1988, 
no. 7, in RRT Decr., 6 (1988), pp. 114-115; DANEELS, “Il ricorso alla Segnatura Apostol- 
ica,” p. 2042. 
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Rota refuses to admit to a new examination”—is to be applied only when 
the Sacred Roman Rota has denied the benefit of a new hearing of the 
proposition by two conforming decisions. Having weighed these things, 
the undersigned Auditors declare that recourse to the next turnus is to be 
admitted. 


In this manner the Rotal College declared what was to be its common 
praxis: aggrieved recurrent parties have the right to challenge the rejection 
of their new proposition of a cause to the next or superior turnus. This 
obliged the latter to entertain such recourses and to decide whether the Rotal 
decree of rejection was to be confirmed or overturned. The declaration could 
be critiqued as over-reaching the competence of the Rotal College. For, 
beyond declaring what was to be the practice of the Rota, it also seemed to 
issue a general interpretation of canon 1603, $1, 5°, stating that that title of 
the Signatura’s competence is based on a twofold rejection of a new propo- 
sition of a cause on the part of the Roman Rota. By no means, however, is 
this evident in the text of the law. Since the Rota was not competent to issue 
an authentic interpretation of C1C/17, canon 1603, §1, 5°, the Apostolic 
Signatura was free to admit recourses made to it after only one decree of 
rejection by a Rotal turnus.” 


It is worthwhile to note in this context a related procedural question that 
arose during the period of the revision of the Pio-Benedictine Code subse- 
quent to the Second Vatican Council in application of art. IX, §1 of Paul 
VI’s apostolic letter Causas matrimoniales. After an affirmative decision 
in a cause of the nullity of marriage had been confirmed by decree of the 
superior tribunal, it was possible to have recourse against the decree before 
the third instance tribunal within ten days from the publication of the decree, 
“but only after the presentation of new and serious arguments, which how- 
ever are to be at hand. Such arguments must be exhibited to the tribunal 
of third instance within a month from when recourse was made.”# This 
recourse was in essence a new proposition of the cause, although the per- 
emptory time limit of ten days was rather strict—especially considering that 
no such time limit exists any longer. For most recourses of this kind, the 
competent tribunal was the Roman Rota; accordingly, the Rota in time was 
confronted with the question of whether or not a decree rejecting the recourse 


“La Segnatura, perd, non si ritenne vincolata dalla suddetta interpretazione del Collegio 
Rotale” (DANEELS, “Il ricorso alla Segnatura Apostolica,” p. 2043); “... Iudiciario Colle- 
gio, munus incumbit non autem interpretandi et tam minus condendi legem, sed ius, nomine 
Papæ, dicundi” (TRIBUNAL OF THE ROMAN ROTA, Decretum c. SCIACCA, 13 June 2001, 
no. 6, in JE, 14 [2002], p. 165). 

PAUL VI, Litteræ apostolicee motu proprio date [quibus] normæ quædam statuuntur ad pro- 
cessus matrimoniales expeditius absolvendos, 28 March 1971, in AAS, 63 (1971), p. 445. 
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could be appealed to a higher turnus or not. This was a disputed point in 
Rotal jurisprudence.” It soon became a moot point since this institute, as 
such, was abrogated when the 1983 Code came into force. 


The Normæ/1994, which is the ius vigens, implicitly supports the compe- 
tence of the Roman Rota to adjudicate recourse against the rejection of a 
new proposition of a cause by a lower Rotal turnus. Chapter IV of the 
Norms consists of procedural norms for judging incidental and prejudicial 
questions, including the prejudicial question of a new proposition of a cause 
(art. 78). Regarding the appealability of decrees that decide an incidental 
matter, we read the following in art. 77: “Without prejudice to the pre- 
scripts of cc. 1629, 4° and 1618, there is no appeal against a decision of a 
turnus; however, an incidental question can be proposed again before the 
turnus together with the principal cause.” Universal law implicitly states 
that a decree or interlocutory sentence (i.e., not a definitive sentence) is 
subject to appeal if it has the force of a definitive sentence (cf. c. 1629, 4°). 
Such acts have the force of a definitive sentence if they prevent a trial, bring 
a trial to an end, or bring an instance to an end with respect to a party in the 
case (c. 1618). A decree that rejects a new proposition of a cause prevents 
a trial, since it impedes the new instance from beginning; therefore, it is 
subject to appeal. And the basic principle before the Rota is that an appeal 
against a Rotal decision is made before the next turnus (art. 102). 


As in the preceding versions of its proper law, the Rota’s ius vigens places 
the Rotal College in a position of offering counsel to the dean and of resolving 
certain questions. In Normæ/1994, art. 16, we read: “$1. It pertains to the 
dean, as president, to convoke the College whenever affairs demand it .... 
§2. In moderating the duties of the tribunal, if it concerns acquiring extra- 
ordinary counsel, the dean is to defer the matter to the College.” In recent 
years, two matters concerning the rejection of a new proposition of a cause 
have been deferred to the College. On 16 May 2008, the Rotal College 
declared that the dean could grant the faculty for a new proposition of a cause 
to be examined and even rejected in limine by the ponens after hearing 
the promoter of justice. Recourse could then be made to the turnus.’® Thus, 
instead of requiring two Rotal turni to convene and to hear two defenders of 
the bond, the College sought to promote procedural economy by simplifying 
the Rotal rejection of such a petition without eliminating the recurrent’s right 
to challenge the decree of rejection. 


For example, the possibility of such an appeal was rejected on 4 August 1983 by a turnus 
coram Huot (RRT Decr., 1 [1983], pp. 95-100), while it was admitted on 27 February 1984 
by a turnus coram POMPEDDA (ibid., 2 [1984], pp. 22-24). 

28 DANEELS, “Il ricorso alla Segnatura Apostolica,” p. 2032, note 3. 
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On 27 February 2009, the Rotal College made a declaration regarding its 
own praxis of handling recourses against the rejection of a new proposition 
of a cause. It stated the following: 

Lest the unequal use of challenges bring prejudice to procedural celerity 
before the Tribunal of the Roman Rota (Letter of the Cardinal Secretary of 
State, 3 October 2008, no. 64.561/P), a Rotal turnus makes a judgement 
about the new proposition of a cause according to the norm of CIC, canon 
1644, §1 and CCEO, canon 1325, §1, without further recourse to the next 
turnus, nevertheless without prejudice to the right of making recourse to 
the Supreme Tribunal of the Apostolic Signatura (CIC, c. 1445, §1, 2°; 
Apostolic Constitution Pastor bonus, art. 122, 2°).?° 


The next day this declaration was published by the dean to the whole 
staff of the Roman Rota: “The declaration of the College is to be commu- 
nicated to the Prelate Auditors, promoters of justice, defenders of the bond, 
and advocates.”*° This declaration is more modest than its 1948 predeces- 
sor. It has the character of the instructiones of canon 34, §1 inasmuch as it 
is a general and abstract act of executive power (an administrative norm) 
issued within the competence of the Rotal College for the use of those who 
have concern for the proper execution of the law. Rather than suggesting a 
correct interpretation of the law, it clarifies and articulates what is to be the 
Rotal praxis on this matter. By publishing it to the promoters of justice, 
defenders of the bond, and advocates of the Rota, all of whom would have 
active legitimation for making recourse against a Rotal decree of rejection 
to the extent that they are intervening in a particular case, the possibility of 
recourse to the superior turnus is effectively forbidden. The judges of the 
Rota, for their part, would then be entitled to reject such a recourse if it were 
attempted. 


29 TRIBUNAL OF THE ROMAN Rota, Declaratio Collegii rotalis diei 27 februarii 2009 de unico 
recursu apud Romane Rote Tribunal ad obtinendam novam cause propositionem, in QSR, 
19 (2009), p. 175: “Ne dispar impugnationum usus in præiudicium celeritatis processualis 
apud Romane Rote Tribunal vergat (Litt. Em.mi Secretarii Status diei 3 octobris 2008; 
N. 64.561/P), de nova cause propositione videt Turnus Rotalis ad normam cann. 1644, §1 
CIC et 1325, §1 CCEO, remoto ulteriore recursu ad Turnum sequentem, salvo tamen iure 
recurrendi ad S.T. Signatures Apostolice (can. 1445, §1, n. 2 CIC; art. 122, n. 2 Const. Ap. 
Pastor bonus).” 

Ibid. For commentary on this declaration, see Joaquin LLOBELL, “Il ricorso contro il diniego 
del novum cause examen da parte della Rota Romana: la ‘dichiarazione’ del Collegio 
rotale del 27 febbraio 2009,” in JE, 21 (2009), pp. 495-504 (= LLOBELL, “Il ricorso contro 
il diniego del novum cause examen da parte della Rota Romana”); Pio Vito PINTO, 
“Comentario,” in Revista Mexicana de Derecho Canónico,” 16 (2010), p. 149. 
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2 — Apostolic Jurisprudence on Recourse against 
the Rejection of a New Proposition of a Cause 


As we have seen, for approximately one hundred years the Apostolic 
Signatura has been explicitly identified in universal law as the competent 
authority to adjudicate recourse against the rejection of a new proposition of 
a cause by the Roman Rota. On the other hand, while this title of compe- 
tence has never been accorded the Roman Rota in universal law, it has 
emerged more subtly through Rotal praxis and jurisprudence. 


[I]t is certainly considered the common and constant jurisprudence of Our 
Tribunal that further recourse is available against a decree not admitting a 
new proposition of the cause—whether a decree of this kind is given after 
two conforming decisions pronounced by the Tribunal of the Roman Rota 
or by any lower tribunal. For indeed, “a great many Rotal decisions hold 
the rejection of a new examination to be appealable,” that is, they admit the 
exercise of the ius appellandi before our Apostolic Tribunal against such a 
rejection.*! 


In this section we will explore the diverse jurisprudential trends within 
the Roman Rota and the praxis of the Apostolic Signatura. In so doing the 
need for clarification in the ius condendum will be illustrated. 


2.1 — Jurisprudence of the Roman Rota 


The jurisprudence of the Roman Rota in recent decades—prior to the 
declaration of 27 February 2009—has advanced three distinct approaches to 
the question of the competence of the Rota over recourse against a Rotal 
decree that first rejects a new proposition of a cause. There is one majority 
position and two minority positions.*? 


31 TRIBUNAL OF THE ROMAN ROTA, Decretum c. STANKIEWICZ, 23 June 1995, no. 10, in RRT 
Decr., 13 (1995), p. 76. See also IDEM, Decretum c. IDEM, 29 April 1993, no. 10, in RRT 
Decr., 11 (1993), p. 103; Decretum c. BOCCAFOLA, 7 November 1996, no. 8, in RRT Decr., 
14 (1996), p. 218. 

32 For a concise articulation of these, see LLOBELL, “Sulla ‘novità’ degli argomenti,” pp. 184- 

185; IDEM, “Il ricorso contro il diniego del novum cause examen da parte della Rota 
Romana,” pp. 501-502. 
There has been no dispute about the right of the aggrieved party to make recourse to the 
Signatura after two rejections of a new proposition of the cause by the Rota. In fact, this 
right, which is evident in the law, is also recognized by the administrative praxis of the 
Secretariat of State. See Pawel MALECHA, “La nuova proposizione della causa alla luce 
della recente giurisprudenza della Segnatura Apostolica. Alcune considerazioni pratiche,” 
in QSR, 15 (2005), p. 157, note 17 (= MALECHA, “La nuova proposizione della causa”). 
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1) The majority position was that the decree of rejection could be 
appealed to the next Rotal turnus, though not excluding recourse to the Sig- 
natura. For the Rota enjoyed competence to adjudicate such recourses, 
which competence was exercised by the next turnus. The rationale for this 
position is that found above regarding art. 77 of the Normæ/1994. A Rotal 
rejection has the force of a definitive sentence inasmuch as it prevents a trial 
(c. 1618)—namely, a trial of the subsequent instance before the Rota. And 
the legislator implicitly states that decisions that have the force of a defini- 
tive sentence are subject to appeal (c. 1629, 4°). There are in fact numer- 
ous examples of recourses against a decree of rejection that were admitted 
for adjudication before the next turnus.** The object of the decree of the 


33 Cf. TRIBUNAL OF THE ROMAN Rota, Decretum c. DE LANVERSIN, 27, July 1989, no. 4, in 
RRT Decr., 7 (1989), pp. 152-153. 

A new proposition of the cause was first rejected by the turnus c. SERRANO RUIZ on 21 May 
1976; recourse against this decree was then rejected by the turnus c. PARISELLA on 6 July 
1978 (ME, 106 [1981], pp. 61-65). A new proposition of the cause was first rejected by 
the turnus c. EWERS on 1 December 1980; recourse against this decree was then rejected 
by the turnus c. HUOT on 4 August 1983 (RRT Decr., 1 [1983], pp. 95-100). Recourse 
against a decree of confirmation was first rejected on 29 March 1983 by the turnus c. 
BRUNO (RRT Decr., 1 [1983], pp. 48-53); recourse against this decree was made to the 
turnus c. POMPEDDA, which also rejected it on 27 February 1984 (ibid., pp. 22-24). A new 
proposition of the cause was first rejected by the turnus c. PARISELLA on 20 October 1983 
(RRT Decr., 1 [1983], pp. 101-103); recourse against this decree was then rejected by the 
turnus c. JARAWAN on 14 November 1985 (RRT Decr., 3 [1985], pp. 245-247). A new 
proposition of the cause was first rejected by the turnus c. COLAGIOVANNI on 16 July 1985 
(RRT Decr., 3 [1985], pp. 202-205); recourse against this decree was then rejected by the 
turnus c. PINTO on 28 October 1986 (RRT Decr., 4 [1986], pp. 157-162). A new proposition 
of the cause was first rejected by the turnus c. BRUNO on 10 October 1986 (RRT Decr., 4 
[1986], pp. 133-137); recourse against this decree was then rejected by the turnus c. 
MasaLa on 23 February 1988 (RRT Decr., 6 [1988], pp. 51-54). A new proposition of the 
cause was first rejected by the turnus c. DAVINO on 20 October 1988 (RRT Decr., 6 [1988], 
pp. 186-189); recourse against this decree was then admitted by a definitive sentence of the 
turnus c. POMPEDDA on 6 December 1990 (RRT Dec., 82 [1990], pp. 835-837, nn. 3-9; see 
RRT Decr., 7 [1989], pp. 183-184). A new proposition of the cause was first rejected by the 
turnus c. PALESTRO on 15 March 1989 (RRT Decr., 7 [1989], pp. 56-63); recourse against 
this decree was then admitted by the turnus c. DE LANVERSIN on 27 July 1989 (RRT Decr., 7 
[1989], pp. 151-155). A new proposition of the cause was first rejected by the turnus c. 
SERRANO Ruiz on 9 July 1992 (RRT Decr., 10 [1992], pp. 165-167); recourse against this 
decree was then rejected by the turnus c. CIVILI on 23 February 1994 (RRT Decr., 12 [1994], 
pp. 14-17). A new proposition of the cause was first rejected by the turnus c. DAVINO on 
27 April 1993 (RRT Decr., 11 [1993], pp. 71-75); recourse against this decree was then 
rejected by the turnus c. SABLE on 18 November 1994 (unpublished, but see RRT Decr., 12 
[1994], p. XI, at no. 55). A new proposition of the cause Katovicensis was first rejected by 
a turnus c. PALESTRO on 27 October 1993 (unpublished; see RRT Decr., 11 [1993], p. XIV, 
at no. 73); recourse against this decree was then rejected by the turnus c. TURNATURI on 
27 June 1996 (RRT Decr., 14 [1996], pp. 131-136; see no. 7 at p. 132). In a cause of the 


34 
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next turnus was whether the decree of rejection of the first Rotal turnus was 
to be confirmed or reformed. In the majority of such decrees there was no 
discussion of whether the second turnus was competent to adjudicate the 
recourse; it was most often assumed. 


It can thus rightly be said that, until 27 February 2009, it had been 
the common and constant jurisprudence of the Roman Rota for aggrieved 
parties to enjoy the right to make recourse (ius recurrendi) before the Rota 
against a Rotal decree that rejects a new proposition of a cause. And in view 
of the praxis of the Supreme Tribunal of the Apostolic Signatura, which as 
we will see below admits such recourses against even only one Rotal decree 
of rejection, recurrents effectively had the option between recourse to 
the next Rotal furnus and recourse to the Signatura. “Consequently, against 
a decree of the turnus which has first denied the concession of a new prop- 
osition of the cause, one can propose either an appeal to the higher Rotal 
turnus or recourse to the Apostolic Signatura, whose competence cannot be 
taken away by the Norms of the Roman Rota (cf. c. 1445, §1, 2°).” For this 
reason, recourse against such a decree to a higher Rotal turnus “must always 
be admitted. ”35 


separation of spouses, a new proposition of the cause was first rejected by the turnus 
c. HUBER on 21 December 1994 (RRT Decr., 12 [1994], pp. 202-205); recourse against this 
decree was then rejected by the turnus c. BOCCAFOLA on 7 November 1996 (RRT Decr., 14 
[1996], pp. 215-220). A new proposition of the cause was first rejected by the turnus 
c. BURKE on 9 February 1995 (RRT Decr., 13 [1995], pp. 7-9); recourse against this decree 
was then rejected by the turnus c. DE LANVERSIN on 26 July 1995 (RRT Decr., 13 [1995], 
pp. 108-112). A new proposition of the cause was first rejected by the turnus c. BRUNO on 
26 October 1995 (RRT Decr., 13 [1995], pp. 129-133); recourse against this decree was 
then rejected by the turnus c. Sciacca on 13 June 2001 (ZE, 14 [2002], pp. 159-166). 
A new proposition of the cause was first rejected by the turnus c. BURKE on 25 April 1996 
(unpublished, but see RRT Decr., 14 [1996], p. VII, at no. 26); recourse against this decree 
was then decided by the turnus c. GIANNECCHINI on 16 June 1998 (RRT Decr., 16 [1998], 
pp. 184-186; see RRT Decr., 15 [1997], p. 14). A new proposition of the cause was first 
rejected by the turnus c. MONIER on 12 February 1997; recourse against this decree was 
then decided by a Rotal turnus on 27 October 2004 (see RRT Decr., 15 [1997], pp. 26-29). 
A new proposition of the cause was first rejected by the turnus c. SERRANO RUIZ on 7 March 
1997; recourse against this decree was then decided by a Rotal turnus on 28 January 1999 
(see RRT Decr., 15 [1997], pp. 63-66). A new proposition of the cause was first rejected by 
the turnus c. BURKE on 10 June 1999 (unpublished); recourse against this decree was then 
rejected by the turnus c. SCIACCA on 24 November 2000 (prot. no. 18.765, B.Bis 106/00, 
unpublished). Other examples are seen in “Relazione sull'attività della Rota Romana 
nell’anno giudiziario 2005,” in QSR, 16 (2006), p. 75. 

35 TRIBUNAL OF THE ROMAN Rota, Decretum c. GIANNECCHINI, 28 January 1997, no. 4, in 
RRT Decr., 15 (1997), p. 14. 
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2) One minority position, following the rationale advanced by the 1948 
declaration of the Rotal College, insisted that the Roman Rota alone was 
competent to adjudicate recourse against a decree of rejection; the Apostolic 
Signatura is competent only after a twofold rejection of the new proposition 
of the cause by the Rota. A 1987 decree cites the declaration and concludes: 
“.. a new examination must be rejected twice before recourse to the Apos- 
tolic Signatura is required.”*° This approach was followed in a 1988 decree, 
which addressed the matter in response to the defender of the bond and 
the petitioner’s procurator-advocate, who argued that the recourse was not 
to be admitted due to the competence of the Apostolic Signatura.*”7 A 1989 
decree declared: “... it must be asserted with recent jurisprudence that the 
Supreme Tribunal of the Apostolic Signatura only renders a decision about 
the admission of a new treatment (retractatio) of a cause when the Roman 
Rota has rejected the same new treatment by a double conforming decision 
(cf. Norme speciales of the Supreme Tribunal of the Apostolic Signatura, 
art. 17, §2, 3°).”*8 More recently, a 1997 decree asserted: 

In light of canon 1445, §1, 2°, appeal is not made to the Supreme Tribunal 
of the Apostolic Signatura against the decision of the first Rotal turnus 
which has rejected a new proposition of the cause; rather appeal is to be 
made to the next Rotal turnus. One can only appeal to the Tribunal of 
the Signatura against a decision or decree of the second turnus, according 
to the above-cited canon, as it is established in the decision of the Rotal 
College of 23 December 1948.3? 


Following the interpretivistic approach of the 1948 declaration, this 
minority trend in Rotal jurisprudence effectively sought to restrict the com- 
petence of the Supreme Tribunal to the adjudication of a recourse following 
a twofold rejection of a new proposition of a cause by the Roman Rota. 


3) The other minority position, the opposite of the previous, insists that 
recourse must be made to the Apostolic Signatura after only one denial by 
the Rota. There are two approaches to this position. The first approach 
firmly asserts the incompetence of the Rota to adjudicate such recourses. 


36 TRIBUNAL OF THE ROMAN ROTA, Decretum c. BRUNO, 30 January 1987, no. 2e, in RRT Decr. 
5 (1987), p. 16. This was maintained also in an unpublished decree c. LEFEBVRE, 9 March 
1974, no. 4, cited in RRT Decr., 15 (1997), p. 13, at no. 2. It is supported, too, in a decree 
c. STANKIEWICZ, 30 June 1998, nn. 10-11, in RRT Decr., 16 (1998), p. 239. 

37 Cf. TRIBUNAL OF THE ROMAN ROTA, Decretum c. Corso, 11 May 1988, no. 7, in RRT Decr., 
6 (1988), pp. 114-115. 

38 TRIBUNAL OF THE ROMAN Rota, Decretum c. Corso, 5 April 1989, no. 5, in RRT Decr., 7 
(1989), p. 68. 

# TRIBUNAL OF THE ROMAN Rota, Decretum c. ALWAN, 4 July 1997, no. 8, in RRT Decr., 15 
(1997), p. 129. 
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This is based on the claim that the decree of rejection—which must be 
issued within thirty days from the presentation of the new evidence or argu- 
ments (c. 1644, §1)—is not subject to appeal; the time limit qualifies the 
matter as one that must be decided expeditissime, which means it is unap- 
pealable (c. 1629, 5°). A single rejection of a new proposition is thus 
considered to be a res iudicata.* The second approach entails essentially a 
dismissal of the normative force of the 1948 declaration and an insistence 
upon the competence of the Signatura by law; this approach, though, does 
not exclude the possibility that the Rota is concurrently competent.{! 


2.2 — Praxis of the Apostolic Signatura 


The jurisprudence of the Supreme Tribunal of the Apostolic Signatura 
has not been published with any regularity; and this significant lacuna in the 
canonical science has often been noted by canonical doctrine and ecclesias- 
tical officials, usually with respect to contentious-administrative recourse.” 
While its praxis in this area can be deduced from certain Rotal decisions, we 
must largely rely on an article written recently by the Archbishop-Secretary 
of the Supreme Tribunal, Frans Daneels, who cites all the decisions in this 
matter during the period of 1983-2005. Some indications are also found in a 
study by Paweł Malecha—then an official of the Supreme Tribunal, and 
now substitute promoter of justice of the same. 


Daneels relates that during the period of 1983-2005, the Signatura 
received fifteen recourses against the denial of a new proposition of a cause 


40 Cf. TRIBUNAL OF THE ROMAN Rota, Decretum c. MASALA, 23 February 1988, in RRT Decr., 
6 (1988), pp. 51-54, esp. no. 3 at pp. 51-52. 

41 Cf. TRIBUNAL OF THE ROMAN Rota, Decretum c. SCIACCA, 13 June 2001, no. 6, in JE, 14 
(2002), pp. 164-165; IDEM, c. IDEM, 24 November 2000, prot. no. 18.765, B.Bis 106/00, 
no. 3, unpublished. LLOBELL points out that the decree “afferma, potremmo dire ‘malincu- 
ore,’ la competenza della Rota, giacché non dichiara la propria incompetenza ....” (“Sulla 
‘novità’ degli argomenti,” p. 177). 

See, e.g., Eduardo BAURA, “Analisi del sistema canonico di giustizia amministrativa,” in 
IDEM and Javier CANOSA (eds.), La giustizia nell’attivita amministrativa della Chiesa: Il 
contenzioso amministrativo, Monografie Giuridiche 31, Milan, Giuffrè Editore, 2006, 
pp. 18-19; Javier CANOSA, “Giurisprudenza della Segnatura Apostolica e prassi amministra- 
tiva,” in ibid., pp. 127-131; Velasio DE PAOLIS, “Presentazione,” in Pio Vito PINTO, Diritto 
amministrativo canonico. La Chiesa: mistero e istituzione, Bologna, Edizioni Dehoniane, 
2006, p. vii; Zenon GROCHOLEWSKI, “I tribunali apostolici,” in Michel THÉRIAULT and Jean 
THORN (eds.), Le Nouveau Code de Droit Canonique. V° Congrès International de Droit 
Canonique, Ottawa, 1984, vol. 1, Ottawa, Faculty of Canon Law, Saint Paul University, 
1986, pp. 476-477, no. 4.4.5; Joaquín LLOBELL, “Commissione e proroga della competenza 
dei tribunali ecclesiastici nelle cause di nullità matrimoniale. Sulla natura dell’incompetenza 
in questi processi,” in JE, 2 (1990), pp. 721-722. 
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by the Roman Rota. Five of them followed a twofold rejection by the Rota, 
while the other ten followed only one decree of rejection by the Rota. The 
new examination of the cause was denied in eleven cases, while it was 
admitted in the other four.“ Thus there is no doubt that the Apostolic 
Signatura maintains its competence to adjudicate recourse against a single 
decree of rejection by the Rota.“ 


As mentioned above, the Rotal College allows for the possibility of the 
ponens to reject a new proposition of a cause in limine. One would suppose 
that this was done in view of a possible recourse against such a decree to 
the whole turnus, since the recurrent had to be informed of the right to make 
recourse to the turnus. Nevertheless, the Signatura has recently received two 
recourses against the decree of the ponens alone. In both cases, the matter 
was deferred to the Roman Rota, since no Rotal turnus had yet rejected the 
recourse.*> 


3 — Analysis and the Ius Condendum 


In view of the fact that the prevailing praxis before the Roman Rota in 
recent decades has consisted of the subsequent Rotal turnus adjudicating a 
recourse against the denial of a new proposition of a cause by the preceding 
turnus, and considering that the Apostolic Signatura’s competence over 
this matter is evident in the law itself and has been received in its own 
praxis, it is clear that there has been concurrent competence in the matter of 
recourse against a single rejection of a new proposition of a cause by the 
Rota. This final section will offer an analysis of the current state of this 
problem—in light also of the 2009 declaration of the Rotal College—and 
make a proposal for the ius condendum. 


43 Cf. DANEELS, “Il ricorso alla Segnatura Apostolica,” p. 2044. On pp. 2049-2051, the author 
provides basic information about each of these fifteen causes. Reference to some of these 
acts of the Supreme Tribunal is found also in some published Rotal decrees: see RRT Decr., 
1 (1983), pp. 24-27; RRT Decr., 14 (1996), p. 32, at no. 2; ibid., pp. 183-187; RRT Decr., 
16 (1998), pp. 236-243; ibid., pp. 338-340; SCL, 5 (2009), pp. 406-417. One of these acts 
of the Signatura was also published in Per, 96 (2007), pp. 285-288. 

In the same place, Daneels also offers a chronicle of several other individual recourses that 
are related to the new proposition of causes before the Roman Rota. 

Cf. MALECHA, “La nuova proposizione della causa,” p. 158. 

DANEELS, “Il ricorso alla Segnatura Apostolica,” p. 2032, note 3, citing acts with these 
protocol numbers: 42762/09 CG and 42902/09 CG. See JE, 22 (2010), pp. 629-631. 


45 
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3.1 — The Status questionis 


The very nature of the Apostolic Signatura as a supreme tribunal demands 
that its competence be wholly exclusive such that each of its titles of com- 
petence corresponds to matters that are reserved to it. The fact that the 
Roman Rota is an apostolic tribunal does not situate it upon an equal plane 
with the Apostolic Signatura. The apostolic character of the Rota lies in the 
fact that it is the ordinary appellate tribunal of the Apostolic See and that to 
it is reserved the adjudication of certain persons and matters (cc. 1405, §3; 
1444). The Apostolic Signatura, for its part, has hierarchical jurisdiction 
over the legality of the decisions and over the judges of the Roman Rota. 
Accordingly, it must not share its jurisdiction in a given matter with the 
Rota. There should be no redundancy between the titles of competence of 
the Apostolic Signatura and the Roman Rota. 


There are additional problems with concurrent jurisdiction between these 
apostolic tribunals. It constitutes an interruption of the judicial independence 
of the Roman Rota. For, in those cases in which the Signatura overturns 
the Rota’s rejection of a new proposition of a cause and thereby orders the 
Rota to adjudicate the cause in the new instance, the Rotal furnus is being 
given concrete direction in the adjudication of the cause in the new instance 
by its hierarchical superior. This would be akin to a Bishop Moderator of a 
diocesan tribunal influencing his judges in their examination of evidence in 
a particular case. For the Rota and the Signatura are not related to each other 
by reason of appeal (cf. c. 1505, §4) but on the plane of jurisdiction. The 
admission of a new proposition of a cause suggests a certain evaluation of 
the evidence (its novelty and gravity) that ought not be imposed upon a 
lower judge. 


In addition, the Apostolic Signatura, in its strictly judicial function 
(c. 1445, §1; PB, art. 122), does not adjudicate the merits of judicial causes 
(with the exception of contentious and penal causes against Rotal judges); 
rather it serves to control the legality of Rotal decisions—adjudicating their 
alleged nullity or grave injustice. However, when it receives recourses 
against Rotal decrees that first reject a new proposition of a cause, it in 
effect serves as an appellate tribunal for the Rotal turnus since, like the 
Rotal turnus, it decides whether or not the new proposition of the cause is to 
be admitted due to the presence of new and serious arguments or evidence.“ 


46 See cc. 1445, $1, 1°; 1620; 1622; 1645; PB, art. 122, 1°; Lex propria/2008, art. 33, 1°-2°. 
47 Carmelo DE DIEGO-LORA observes that this matter “se ha trasladado a otro tribunal comple- 
tamente distinto y de otra naturaleza, un Tribunal Supremo de control de legalidad, una 
decisión de un tribunal que, aunque de orden jerárquico superior, no deja de ser sin embargo 
un tribunal de instancia” (“Los Tribunales de justicia de la Sede Apostólica: II. la Signatura 
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For these reasons, the concurrent jurisdiction of these two apostolic tribu- 
nals should be eliminated. 


As the Apostolic Signatura was carrying out its revision of the Normæ 
speciales of 1968, there were aspirations that this problem would be resolved 
in the new Lex propria.*® Indeed, experts were asked their opinion as to 
whether recourse to the Signatura is to be had against only the first denial of 
a new examination of a cause by the Roman Rota, or whether the Signatura 
may adjudicate such recourses after either one or two denials by the Rota, 
leaving this choice to the recurrent in accord with the current praxis. One 
expert favoured the first (recourse to the Signatura after one Rotal decree of 
rejection), saying that the two Rotal decrees of rejection constitute a res 
iudicata; and the remedy against this is a restitutio in integrum, not a new 
proposition of the cause. This expert seems to be implicitly saying that, 
since the Signatura is competent over a Rotal denial of a new proposition of 
a cause, this competence should pertain to a matter that has not yet become 
ares iudicata. Another expert, on the other hand, favoured the second posi- 
tion (recourse to the Signatura after two Rotal decrees of rejection); the 
Rota would only lose competence over the matter once it became a res 
iudicata. Daneels indicates, though, that this position was stated a bit ambig- 
uously, since in one place it also apparently suggested that the Signatura 
should enjoy competence over the matter before it becomes a res iudicata.” 
It was finally judged by the Signatura that these expert opinions did not 
proffer any conclusive resolution, since their opinions were diverse and their 
application and legislative formulation were complicated.’ Accordingly, 
as was noted above, the norm of the Lex propria issued in 2008 (namely, 


Apostolica,” in JE, 5 [1993], p. 144). For another critique of this concurrent jurisdiction, see 
Mario F. POMPEDDA, “L’amministrazione della giustizia nella Chiesa,” in JE, 13 (2001), 
p. 678. 

On the nature of this recourse as equivalent to that of an appeal, see Zenon GROCHOLEWSKI, 
“Chapter III. The Tribunals of the Apostolic See,” in Exegetical Comm, vol. IV/1, p. 845; 
DANEELS, “Il ricorso alla Segnatura Apostolica,” p. 2041. 

See, e.g., MALECHA, “La nuova proposizione della causa,” p. 160; Mario Francesco 
POMPEDDA, “Supremo Tribunale della Segnatura Apostolica,” in Pio Vito PINTO (ed.), 
Commento alla “Pastor bonus” e alle norme sussidiarie della Curia Romana, Vatican 
City, LEV, 2003, p. 175; Zenon GROCHOLEWSKI, “I tribunali,” in Piero Antonio BONNET 
and Carlo GULLO (eds.), La Curia Romana nella Cost. Ap. “Pastor bonus,” Studi Giuridici 
21, Vatican City, LEV, 1990, p. 405. 


4 Cf. “Il ricorso alla Segnatura Apostolica,” pp. 2045-2046. 
50 


48 


Cf. Agostino VALLINI, “Dalle Norme speciales alla Lex propria: itinerario di una riforma,” 
in P.A. BONNET and Carlo GULLO, La “Lex propria” del S.T. della Segnatura Apostolica, 
Studi Giuridici 89, Vatican City, LEV, 2010, p. 67. Cf. also Nikolaus SCHÔCH, “Presentazi- 
one della Lex propria del Supremo Tribunale della Segnatura Apostolica,” in Anuario 
argentino del derecho canónico, 15 (2008), p. 214, at no. 2. 
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art. 33, 3°) simply received intact the universal law already in force— 
namely, canon 1445, $1, 2° and art. 122, 2° of PB. 


As we observed earlier, from the vantage point of the Roman Rota, there 
was motivation to clarify this matter in judicial praxis, and so the Rotal 
College’s 27 February 2009 declaration limited the Rota’s treatment of such 
causes to only the initial new proposition of the cause, leaving any recourse 
against a decree of rejection to the Apostolic Signatura. In contrast with the 
opinion of one notable author,>! this declaration of the Rotal College cannot 
be considered a true resolution to the problem. For an internal administra- 
tive norm of the Rotal College is juridically incapable of delineating the 
competence of the apostolic tribunals or of authentically interpreting univer- 
sal legislation. What was accomplished by the declaration was only the 
self-limitation of the Rota’s exercise of judicial power in order to simplify 
judicial praxis. In other words, the Rotal College has chosen not to exercise 
its power in order to reduce the number of possible recourses available to 
aggrieved parties (Ne dispar impugnationum usus in preiudicium celeritatis 
processualis apud Romane Rote Tribunal vergat ....). The force of the 
Rota’s proper law on this matter remains intact:** the Rota is competent to 
adjudicate such recourses in virtue of Normæ/1994, art. 77, and the Signat- 
ura is competent in virtue of canon 1445, §1, 2°, art. 122, 2° of PB, and art. 
33, 3° of the current Lex propria. There is still need for clarification by the 
supreme legislator in the form of a future reform of universal legislation. 


3.2 — Proposal 


In his recent study on the problem, Daneels made an invitation for further 
doctrinal reflection on this unsettled question. In order to provide some 
impetus for this reflection, he presented two reasonable possibilities for a 
future reform of the law: 1) “immediate recourse to the Signatura for 
requesting a new proposition of the cause whenever there is a decision de 


51 “Invece, la situazione sembrerebbe definitivamente risolta con la ‘Dichiarazione’ del Col- 


legio rotale del 27 febbraio 2009 con cui è stata modificata l’impostazione giurispruden- 
ziale della Rota Romana (che non era contestata dalla Segnatura) ed è stata recepita l’inter- 
pretazione testuale della vigente prescrizione legale secondo cui soltanto la Segnatura può 
giudicare circa la reiezione del novum examen da parte della Rota, la quale è assolutamente 
incompetente per giudicare tale rifiuto in grado di appello” (LLOBELL, “Il ricorso contro il 
diniego del novum cause examen da parte della Rota Romana”). 

The Normæ/1994 has the force of papal legislation since it was approved in forma specifica 
by the supreme legislator. See SECRETARY OF STATE, Rescriptum ex audientia Sanctissimi 
quo Normæ Rotales in forma specifica approbantur, 23 February 1995, in AAS, 87 (1995), 
p. 366. 
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merito of the Rota which confirms a preceding sentence in a cause concern- 
ing the status of persons” and 2) “only the possibility of a petition for a 
restitutio in integrum to the Signatura whenever two conforming decisions 
have been given by lower tribunals and the denial of the new proposition of 
the cause on the part of the Rota has become a res iudicata.”® Let us exam- 
ine these two possibilities in an effort to help advance the discussion. 


3.2.1 — Immediate Recourse to the Apostolic Signatura 


The first possibility would establish that whenever the Rota has issued a 
decision on the merits of the cause concerning the status of persons (usually 
the nullity of marriage) and this decision gives way to the conformity of 
sentences, the adjudication of a new proposition of the cause would be 
reserved to the Supreme Tribunal. The historical basis for this solution to 
the problem lies in the Paderbornensis cause described above, in which the 
second negative decision was issued by the Rota and the recurrent requested, 
subordinately, a restitutio in integrum before the Signatura; the latter replied 
by ordering the Rota to conduct a new examination of the cause. Thus 
the recurrent effectively obtained a new examination of her cause after first 
requesting it from the Signatura. This historical example, in our opinion, 
does not serve as a firm basis for legislative reform. This conclusion 
follows, in the first place, from an analysis of the juridical context of the 
Signatura’s decision in this cause and, in the second place, from a critical 
examination of the very origins of the Signatura’s competence over recourses 
against the Rota’s denial of a new proposition of a cause. 


The whole juridical context of the Signatura’s decision in the Paderborn- 
ensis Cause manifests its exceptional character. The recurrent’s petition was 
admitted before the Signatura as a plaint of nullity and subordinately as a 
petition for a restitutio in integrum. This claim, especially the principal 
question, was clearly reserved to the Signatura in virtue of canon 37, 3°-4° 
of the Lex propria then in force; thus it was bound to render a judgement. It 
proceeded to reject the plaint of nullity and to exclude the possibility of 
the restitutio in integrum due to the inexistence of a res iudicata. As we 
discussed above, the Signatura realized that the subordinate doubt in essence 
was a request for a new examination of the cause which, for the sake of 
procedural economy, it granted according to the demands of justice. The 
Signatura, however, was not competent to issue such a decision, since this 
title of competence was not included in canon 37 of the same Lex propria. 
Thus, the confirmation of the Supreme Pontiff was essential to the juridical 


5 “Il ricorso alla Segnatura Apostolica,” p. 2047. 
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stability of the Signatura’s decision. Because the Signatura was not compe- 
tent by law and acted validly only in virtue of the Supreme Pontiff’s appro- 
bation, the decision has an exceptional character and does not, in our opin- 
ion, shed light on the Signatura’s nature and proper competence. It is 
noteworthy also that the Signatura’s act in this particular cause has never 
directly influenced a reform of universal legislation. For, as was discussed 
above, the Signatura’s jurisdiction over the new proposition of a cause has 
always presupposed at least one decree of rejection of the Rota. 


In weighing the suitability of immediate recourse to the Signatura, it is 
perhaps more illustrative to examine the older, normative sources of the 
Signatura’s competence over such recourses. We refer here to the example 
of the Sancti Miniati cause and the subsequent conferral of this new title of 
competence on the Signatura by Benedict XV. 


We would suggest that a critical analysis of the Sancti Miniati cause 
leads one to question the rationabilitas of the juridical institutes underlying 
the problem that arose in the case. The reader will recall that, after two 
negative decisions had been issued in the case (the first by the local tribunal 
and the second by the Rota), the Rotal turnus coram Prior rejected the peti- 
tioner’s request for a new examination of the cause. As Cardinal Lega’s 
petition to the Supreme Pontiff expressly acknowledges, the original impe- 
tus for the Signatura’s competence in this matter was the Rota’s denial of 
the new examination of the cause and the petitioner’s recourse against it 
to the Signatura. Since the recourse was challenging a Rotal decision, the 
Signatura admitted the petition. In presenting the problem to the Supreme 
Pontiff, Lega situated the lacuna legis in the Signatura’s competence; he 
argued that the Signatura was not competent to adjudicate recourses against 
the denial of a new examination of a cause by the Rota and that it needed 
this competence. However, upon further reflection, one can see that the true 
lacuna lay in the Roman Rota’s competence. 


The motivation for the Rota’s rejection of the new proposition of the 
cause was the conviction that the question had become a res iudicata, basing 
this conclusion on the norm of canon 33, §1 of the Lex propria.* While 


“Inde habite sunt duæ sententiæ conformes pro validitate controversi matrimonii, unde ex 
Lege Propria, can. 33, par. 1, seu ex duabus sententiis conformibus, in S. Rota habetur res 
iudicata, contra quam (ita iubet citatus canon) nullum datur remedium nisi per querelam 
nullitatis, aut per petitionem restitutionis in integrum coram Supremo Apostolice Signature 
Tribunali” (STAS, Sancti Miniati, p. 355). The Rotal decree c. Prior (quoted in DANEELS, 
“Il ricorso alla Segnatura Apostolica,” pp. 2034-2035) acknowledges the principle that 
matrimonial causes do not become a res iudicata but proceeds to state that they can in some 
cases, including the present one. 
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useful for causes not concerning the status of persons, this norm was ulti- 
mately juridically unreasonable since it stood in tension with the canonical 
tradition which for centuries had maintained that decisions concerning 
marriage do not become a res iudicata.*> Canon 33, §1 accordingly should 
have included an exception: nisi agatur de causa quae non transit in rem 
iudicatam. Lacking this, the literal tenor of the norm intimated that even 
causes of the nullity of marriage become a res iudicata when a second con- 
forming sentence is issued by the Rota. In our opinion, it would have been 
optimal had Cardinal Lega—perhaps in concert with Msgr. Guglielmo 
Sebastianelli, the dean of the Rota at that time—petitioned the Supreme 
Pontiff for a legislative modification to canon 33, §1 of the Lex propria, 
containing the aforementioned exception. Another informal though legiti- 
mate approach would have been for the Signatura to insist that, in accord 
with the principle of the canonical tradition, canon 33, $1 does not apply to 
decisions that cannot become a res iudicata, such as the nullity of marriage. 
Then, by the authority of its own jurisprudence, the Signatura could have 
declared its own incompetence and the recurrent’s right to appeal to a higher 
turnus against the decree coram Prior. 


The purpose of this critical analysis is to demonstrate that the reason the 
Apostolic Signatura ever became competent to adjudicate recourses against 
Rotal decrees rejecting a new proposition of a cause was the existence of 
a lacuna legis in the Lex propria governing the Roman Rota’s competence. 
It was illegitimate to reject such a petition on the basis of a res iudicata. The 
canonical tradition, in effect, already provided the remedy of a new exami- 
nation of such a cause. Had this /acuna been filled by the insertion of the 
above-mentioned exception or by the jurisprudence of the Signatura, the 
Lex propria would have provided for an appeal to the next turnus (cf. c. 33, 
§2). In light of all the foregoing observations, we conclude that there is 
not a sound historico-juridical foundation for immediate recourse to the 
Apostolic Signatura. 


55 “Sententia lata contra matrimonium nunquam transit in rem iudicatam ....” (X, II, 27, 7). 


“[Causæ matrimoniales] ob cuiuscumque temporis lapsum nunquam transeunt in rem 
iudicatam” (see note 1). “Quando utraque sententia conformis pro validitate coniugii pro- 
nuntiata sit, sciat tamen pars impugnans matrimonium, sibi adhuc omnino patere appella- 
tionem ad Apostolicam Sedem. [...] [Cause matrimoniales] ob cuiuscumque temporis 
lapsum numquam transeunt in rem iudicatam ....” (SACRED CONGREGATION OF THE HOLY 
OFFICE, Instructio ad Episcopos rituum orientalium Quemadmodum matrimonii fœdus, 
1883, no. 30, in Fontes, vol. IV, p. 400; SACRED CONGREGATION FOR THE PROPAGATION OF 
THE FAITH, Instructio, 1883, in Fontes, vol. VII, p. 484). 
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Aside from these historical perspectives, immediate recourse to the 
Apostolic Signatura should also be considered in itself. We would propose 
that the juridical nature of a new proposition of a cause suggests that its 
adjudication ought not be proper to the Supreme Tribunal. 


A new proposition of a cause is an example of what in canon law is 
called a judicial action (actio)—that is, “the right to request what is due 
to one by means of a trial.”*° By means of this action, the recurrent strives 
to challenge the res quasi-iudicata inasmuch as it is deemed to be contrary 
to the truth. The petition consists of a request for the new adjudication of the 
controverted fact(s) on the basis of new and serious arguments or evidence. 
This petition is made by means of a kind of libellus:*’ it sets forth the object 
of the trial (1.e., the reversal of the two conforming decisions due to the 
presentation of weighty contrary data), and it requests the services of 
the judge (i.e., the adjudication of the cause in a new instance of the trial) 
(cf. c. 1502). Essential to a libellus is that it be presented before the judge 
by whom the eventual decision will be made (cf. c. 1504, 1°). The judge’s 
capacity to act in the cause is integrally linked to his own reception of 
a petition (cf. c. 1501). Thus, the judge who is incompetent should reject the 
libellus, since he knows that he cannot legitimately decide the controversy 
(c. 1505, §2, 1°). It is only by exception that another tribunal can admit 
a libellus for another and order the latter to adjudicate the cause; this possi- 
bility is foreseen as a remedy for the illegitimate rejection of the libellus 
(c. 1505, $4). Because a new proposition of the cause constitutes a judicial 
petition, it should, as a rule, be presented before the judge competent to 
adjudicate the eventual cause. In other words, the petition for a new exami- 
nation of the cause to be adjudicated before the Roman Rota should be pre- 
sented before the Rota. The examination of this petition and the decision 
about its admission or rejection are proper to the judge de merito. 


The fact that the Roman Rota may have already adjudicated the cause in 
at least one instance and issued a conforming decision giving rise to a res 
quasi-iudicata does not demand that the new proposition of the cause be 


56 ROBERTI, p. 54, no. 20. 

5 Cf. Gianpaolo MONTINI, “La richiesta di nuovo esame della medesima causa dopo una 
doppia decisione conforme (artt. 290-294),” in P.A. BONNET and Carlo GULLO (eds.), 
Il giudizio di nullità matrimoniale dopo l'Istruzione “Dignitas connubii.” Parte Terza: 
La parte dinamica del processo, Studi Giuridici 77, Vatican City, LEV, 2008, p. 679. 
LLOBELL draws out the implications of this by describing the moment of deciding about the 
admission or rejection of the petition as “una semplice nuova ‘prima istanza’ d’impugnazi- 
one del giudicato formale (quasi-giudicato)”; “Il tribunale competente per tale ‘prima 
istanza’ sarà quello di terzo grado ....” (“Il ricorso contro il diniego del novum causæ 
examen da parte della Rota Romana,” p. 497). 
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adjudicated before the Supreme Tribunal. For a new proposition of the cause 
against a Rotal decision is essentially a challenge of the merits of a Rotal 
decision inasmuch as the recurrent alleges that the new and serious argu- 
ments or evidence disclose an erroneous understanding of the facts in the 
conforming decisions and will probably lead the superior judge to issue a 
contrary decision. And since the merit of Rotal decisions is properly and 
ordinarily challenged before the higher Rotal turnus, the new proposition 
of causes against Rotal decisions is proper to the Roman Rota. 

[A]lthough a further proposition of a cause can in no way be considered, in 

the strict sense, an “appeal” against a sentence, nevertheless it must be 

governed by the same principles when definitive decisions have preceded 

and a new examination is requested concerning the same matter. ... it can 

already be deduced which tribunal is to issue the judgement concerning the 

question of granting the further examination of the cause, since the further 

proposition of the cause can take place only after two conforming decisions, 

that is, after the intervention of at least two lower tribunals. However, even 

in the case in which the sentence was issued by the Tribunal of the Sacred 

Roman Rota itself, the new proposition of the cause is to be proposed to the 

next turnus, which is the immediately superior tribunal, as the constant 

jurisprudence otherwise teaches us ....°° 


Just as the apostolic dignity of a definitive sentence of the Roman Rota 
does not necessitate its appeal before the Supreme Tribunal, neither should 
a second conforming Rotal sentence which has become a res quasi-iudicata 
necessitate its challenge before the Supreme Tribunal. Although Rotal sen- 
tences help to promote the unity of jurisprudence in the Church (PB, art. 126), 
with respect to the concrete case they have the same weight as a second 
conforming decision issued by a lower tribunal. For this reason, their merits 
are rightly challenged in the same manner as those of lower tribunals: namely, 
before the appellate tribunal, which before the Rota is the next turnus. 


3.2.2 — Restitutio in integrum before the Apostolic Signatura 


In order to clarify the strict character of the Apostolic Signatura vis-a-vis 
Rotal decisions as a Supreme Tribunal charged with the control of the legal- 
ity of the Rota’s administration of justice, we propose that a future reform 
of the law concerning the competence of the Signatura simply eliminate the 
current title of competence over Rotal decrees that deny a new proposition 


58 Cf. Normæ/1994, artt. 77, 102. 
5 Egidio DEL Corpo, De retractatione cause matrimonialis post duplicem sententiam con- 
formem, Naples, M. D’Auria, 1969, p. 112-113. 
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of the cause.’ This would preserve the essential relationship between the 
recurrent and the judge upon the presentation of a new proposition of 
a cause, and it would promote consistency within the Rota regarding its 
competence for challenging the merits of Rotal decrees. Accordingly, the 
question of the new proposition of a cause would not ordinarily be subject 
to the jurisdiction of the Apostolic Signatura. As an extraordinary remedy, 
a restitutio in integrum could be requested before the Supreme Tribunal 
when the Rota has denied a new proposition of the cause by two conforming 
decrees, since the inadmissibility of the new proposition will have become 
a res iudicata. For, just as the twofold rejection of a libellus in a cause con- 
cerning the status of persons does not itself concern the status of persons but 
only the admissibility of the /ibellus,°! likewise the twofold rejection of a 
new proposition of the cause concerns only the presence of new and serious 
arguments or evidence that render it probable for a contrary decision to be 
issued; it does not concern the status of persons. 


Conclusion 


In analyzing particular juridical institutes, those engaged in the canonical 
science are enjoined to return to the sources of the law. This element of 
research is valuable not only insofar as it discloses the origins of institutes 
but also to the extent that it enables the canonist to evaluate in a critical 
manner the original impetus for a given institute. 


This study has supplied an exposition of the sources of and jurisprudence 
concerning the competence of the Supreme Tribunal of the Apostolic Sig- 
natura over the rejection of a new proposition of a cause by the Tribunal of 
the Roman Rota. This title of competence arose as a solution to a concrete 
problem in judicial praxis, but it also created a certain jurisdictional tension 
between these two apostolic tribunals. The Signatura was afforded hierar- 
chical authority which would have been reasonably exercised by the Rota 
itself. While the Apostolic Signatura rightly exercises hierarchical authority 
over the legality of the decisions of the Roman Rota, there are hierarchical 


60 This proposal is also made in my study, “The Strictly Judicial Function of the Supreme 


Tribunal of the Apostolic Signatura,” in SCL, 5 (2009), p. 149. 

“Adversus Decretum confirmans reiectionem libelli, quo matrimonii nullitas accusatur, 
minime applicatio can. 1643 urgeri potest, sed tantum remedium adest restitutio in inte- 
grum. Etenim, canonis præscriptio: ‘Numquam transeunt in rem iudicatam cause de statu 
personarum,’ respicit meritum cause, non libellum” (TRIBUNAL OF THE ROMAN ROTA, 
Decretum c. BRUNO, 23 May 1986, no. 5, in RRT Decr., 4 [1986], p. 74). 
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relationships within the Rota itself in virtue of the long tradition of the 
turnus system. 


While all involved in the administration of justice should strive to avoid 
litigation and temper the perpetuation of recourses, it is also necessary to 
ensure that the apostolic tribunals remain true to their character, with the 
elimination of any jurisdictional ambiguity. The reservation of recourses 
against a first denial of a new proposition of a cause to the Roman Rota 
would promote the Rota’s character as internally hierarchical and as the 
appellate tribunal of the Apostolic See. Because of the apostolic dignity of 
the Rota’s decisions, it is fitting that the challenge of them before the 
Supreme Tribunal always be an extraordinary measure. Thus, challenging 
the Rota’s denial of a new proposition of a cause before the Apostolic 
Signatura would appropriately have always a notably extraordinary nature— 
namely, by petitioning for a restitutio in integrum against a twofold denial 
by the Rota, instead of by an appeal against the decision of a Rotal turnus. 
This would further clarify the relationship between these two apostolic tri- 
bunals and provide for the improved organization of the judicial system of 
the Church. 
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REMARRIAGE IN THE ORTHODOX CHURCH 
CHALLENGES CATHOLIC CHURCH 


CYRIL VASIL’* — GEORGE GALLARO** 


SUMMARY — The growing presence of Orthodox immigrants in Catholic 
regions requires a study of the discipline which governs marriages between 
Catholics and Orthodox. These unions are regulated by divine law and also 
by canon law—Catholic and Orthodox—and can be celebrated in the 
Catholic Church or the Orthodox Church. Divine law impediments render 
these marriages impossible. Since the alleged or so-called “Orthodox 
divorce” is not recognized by Catholics, it is necessary each time to obtain 
a declaration of nullity from the Catholic diocesan tribunal. 


RESUME — La croissante présence des immigrés Orthodoxes dans les 
territoires catholiques nous oblige d’étudier la discipline qui régle les 
mariages entre les Catholiques et les Orthodoxes. Ces unions sont réglées 
par le droit divin et aussi par le droit canonique — catholique et orthodoxe 
— et peuvent être célébrées dans l’église catholique ou l’église orthodoxe. 
Les empêchements de droit divin rendent ces mariages impossibles. Depuis 
que le soi-disant ou prétendu « divorce orthodoxe » n’est pas reconnu par 
les catholiques, il est nécessaire chaque fois d’obtenir une déclaration de 
nullité par le tribunal diocésain catholique. 


Introduction 


In the last few decades, Western countries have become a favorite desti- 
nation of immigrants seeking a better future. Many migrate in the hope of 
living a more decent life. Some move abroad in search of a new job in order 
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to start a new family. Others migrate only for a limited time for a chance to 
improve their financial situation in their own country of origin. Still 
others are forced to migrate for political reasons. There has been an increase 
in migration from Eastern Europe, Northeast Africa, Southwest India, and 
the Middle East. 


After the collapse of the ‘iron curtain,’ immigration from Eastern Europe 
to the West took place mainly from poorer countries, such as those belong- 
ing to the former Soviet Union and those of the Balkan region. This migra- 
tory surge, dictated by financial reasons, consisted of young, employable 
people without children. As a result, they were looking for a partner where 
they could establish a family in new surroundings. 


The bishops of the Catholic Church in the West receive an ever growing 
number of requests for mixed marriages, mainly where the local partner is 
Catholic while the immigrant is Orthodox. During the course of preparation 
for the wedding ceremony, a situation often emerges where the Orthodox 
party reveals that in his/her own country he/she has already contracted/entered 
a marriage which had ended and was therefore dissolved with the consent of 
the competent hierarchy of the Church. It is possible that the Orthodox author- 
ity has issued documents calling the marriage null or nonexistent and granted 
the interested person the possibility of remarriage. To the Catholic party wish- 
ing to marry such an Orthodox individual and to the Catholic bishops who 
must render an opinion in the matter, an urgent problem presents itself— 
namely to fully understand the policy of the Orthodox Church. What are the 
moral, canonical and pastoral consequences for Catholic believers? 


With this study we will analyze the historical origin of the different 
approach of the Orthodox Churches to the solution of marriage cases 
(by which we mean all those situations where the wedding between two 
believers is considered void, invalid, etc.). We will offer an overall presenta- 
tion of theological thinking in the matter and of the pastoral and juridical 
processes adopted by the Churches through the centuries. Finally, we will 
answer this important question: with what attitude must the Catholic bishops 
and the competent ecclesiastical tribunals evaluate the decrees or the docu- 
ments issued by the Orthodox Churches that declare the invalidity or disso- 
lution of the Orthodox marriage? 


1 — The Indissolubility of Marriage in the East and the West 


Despite the obvious words ‘one flesh’ (basàr ehàd) characterizing the 
union of man and woman in the book of Genesis (2:24), the ensuing practice 
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in the Old Testament admitted the possibility of divorce or repudiation on 
the part of the man. Deuteronomy 24:1 granted the husband the power of 
repudiating the wife if she “... does not please him...” The description 
of the motives for repudiation is very vague and in practice allowed the hus- 
band to repudiate his wife for a variety of reasons. In case of adultery the 
wife was condemned to death, while the husband’s extra-marital affairs were 
more or less tolerated as long as they occurred with an unmarried woman in 
which case they did not jeopardize the right of ownership of another hus- 
band. For a divorce, a letter of repudiation from the husband was sufficient 
(see Isaiah 50:1) or a clear public declaration to the same effect (Hosea 2:2). 
A similar practice was used in other cultures. It was customary to allow 
greater privileges to the man, while the woman was expected to be faithful 
and obedient in marriage. In some juridical system, as for instance in the case 
of Rome, the possibility existed of divorce on the basis of a reciprocal agree- 
ment. In this cultural and social context Jesus’ message on the indissolubility 
of marriage constituted a fundamental novelty. 


In several passages of the synoptic Gospels, Jesus clearly bans divorce 
and subsequent remarriage. “...Whoever divorces his wife and marries 
another commits adultery against her; and if she divorces her husband and 
marries another, she commits adultery’? (Mark 10:11-12). “Everyone 
who divorces his wife and marries another commits adultery, and the one 
who marries a woman divorced from her husband commits adultery” (Luke 
16:18). “To the married, however, I give this instruction (not I, but the 
Lord): A wife should not separate from her husband—and if she does sepa- 
rate she must either remain single or become reconciled to her husband— 
and a husband should not divorce his wife” (1Corinthians 7:10-11). “It was 
also said: ‘Whoever divorces his wife must give her a bill of divorce.’ But 
I say to you, whoever divorces his wife (unless the marriage is unlawful) 
causes her to commit adultery, and whoever marries a divorced woman 
commits adultery” (Matthew 5:31-42). “I say to you, whoever divorces his 
wife (unless the marriage is unlawful) and marries another commits adul- 
tery” (Matthew 19:9). 


The teaching of Jesus found in these texts is presented as a return to 
God’s original plan which had been modified on account of man’s hardness 
of heart (pros tén sklérokardian). This teaching, above all, condemns any 
future marriage of either party, namely of the union of a party who is free 
with a divorced party. All forms of union of this type are called adulterous. 
“For this reason a man shall leave his father and his mother and be 
joined to his wife, and the two will become one flesh. This is a great 
mystery, but I speak in reference to Christ and the Church...” (Ephesians 
5:31-32). With these words St. Paul clearly indicates the great mystery of 
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marriage as a parallel image between the bond that unites a man and a 
woman and the bond that exists between Christ and his Church. 


When we examine how the idea of the indissolubility of marriage was 
formed among Christians of the early centuries, we must realize and admit 
that the early Church did not elaborate a specific theory of matrimonial 
law. The texts of St. Paul, as well as the synoptic Gospel tradition, repre- 
sent a desire to adapt Christ’s teaching concerning the dignity of marriage 
to the concrete situations of their environment. In other words, Christ’s 
teaching needed to be relevant for Christians arising from Jewish roots as 
well as for Christians coming into existence in the midst of the Roman and 
Greek cultural contexts. According to the commentators of Matthew’s text 
condemning divorce, this is precisely the reason we find the clause of com- 
mon law marriages or fornication. Indeed, according to the understanding 
at the time, it was socially and psychologically unthinkable and unaccept- 
able that a husband should continue to live with the wife that had betrayed 
him. 


This position stemmed from an Old Testament view reflected in Jeremiah 
3:1, a woman who commits adultery is justly repudiated by her husband 
who no longer goes back to her, and the woman no longer returns to her 
husband. This woman is considered contaminated and if her husband 
accepted her back, he would share in her sin: “Jf a man divorces his wife 
and she leaves him and then becomes the wife of another, can she return to 
the first?” 


The same view is found in the law of Deuteronomy 24:2: “If a woman 
leaves her husband’s house and goes and becomes the wife of another man, 
and the second husband, too, comes to dislike her and he writes out a bill of 
divorce and hands it to her, thus dismissing her from his house, or if this 
second man who has married her dies, then her former husband, who 
dismissed her, may not again take her as his wife after she has become 
defiled. That would be an abomination before the Lord.” 


Matthew’s clause—‘unless the marriage is unlawful’—has contributed to 
the process of differentiation in understanding the absolute indissolubility of 
marriage. Rather than analyze the various interpretations of Matthew’s 
clause, what is important is that early Christians considered the wife’s adul- 
tery a serious sin against the bond of matrimony. So serious was this sin, 
they deemed it sufficient for the dissolution of the marriage or the separa- 
tion of the spouses. In any event, a question remains unanswered, namely, 
whether such separation, caused by adultery, would open the possibility of 
a new marriage or not, at least for the innocent party. Also problematic is a 
difficulty in terminology. Nowadays in the spirit of the canonical tradition 
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and terminology of the West, we are used to distinguishing between several 
terms: 


Separation, namely the parting of the spouses while the marriage 
bond continues in existence; 


Dissolution of the marriage bond, for instance in the case of a matri- 
mony “celebrated but not consummated,” or the two cases of the 
Pauline and the Petrine privileges; 


Declaration of nullity of marriage, namely the determination that 
marriage was never contracted/celebrated really and legally; 


Divorce, where this word indicates in particular the intervention of 
the civil authority whereby, from the civil point of view, the matrimo- 
nial bond is dissolved and the parties are given the possibility of con- 
tracting a new civil marriage; the Church, in the case of a sacramental 
marriage, considers the civil divorce as having no value from the 
spiritual point of view as well as for what concerns the continuation of 
the matrimonial bond. The eventual new civil marriage is considered 
on the same level as a state of serious sin which by itself excludes 
the access to the Eucharist. 


This differentiation in terminology is the result of historical develop- 
ment. It would not be reasonable to expect the early Christian writers or the 
canonical sources to use this terminology logically or correctly. In particu- 
lar, among the Eastern authors of the past and present, a certain variation of 
terminology is to be expected. From the age before the Council of Nicaea 
(325) very few witnesses existed to attest to the question of divorce, of 
marriage among believers, or of the eventual marriage of divorced people.! 
It seems that in this matter serene attitudes prevailed in the early Christian 
communities. Generally speaking, The Shepherd of Hermas (AD 170) 
is considered the earliest testimony concerning matrimonial separation.’ 
This document clearly prohibits a second marriage for divorced persons, 


' See Henri CROUZEL, L'Église primitive face au divorce, Paris 1971; Charles MUNIER, 
«La témoignage d’Origéne en matière de remariage après separation», in Revue de droit 
canonique, 28 (1978), p. 17. 


See Nicolas IUNG, Évolution de l’indissolubilité: remarriage religieux des divorcés, Paris, 


1975, pp. 41-47; George Joyce, Christian Marriage: An Historical and Doctrinal Study, 
New York, 1933, pp. 301-376; Giovanni CERETI, “The Reconciliation of Remarried Divor- 
cees According to Canon 8 of the Council of Nicea,” in, James PROVOST (ed.), Jus Sequitur 
Vitam - Law Follows Life, Leuven, 1991, pp. 193-207. 

3 PG, 2, p.918; The Shepherd of Hermas, in The Apostolic Fathers, New York, 1947, 
p. 267; The Apostolic Fathers in English, Michael Holmes (trans.), Grand Rapids, 2006, 
p. 226; Everett Ferguson, Early Christians Speak, Abilene, TX 2002, vol. 2, pp. 281-305. 
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including the exclusion of a new marriage for the husband who had repudi- 
ated an adulterous wife.* 


Clement of Alexandria (c. 215) calls adultery any marriage which was 
contracted while the first partner was still alive.” Origen condemns divorce 
in a similar fashion. Among his many texts, his commentary on the 
19% chapter of the Gospel of Matthew is quoted: in it, he informs us that 
some leaders of the Church [Ecclesiae rectores] had allowed the woman 
to remarry while her first husband was still alive. However, Origen (c. 254) 
adds, in doing so, they went against the words of Sacred Scripture, although 
not without just and reasonable causes; in fact they had tolerated human 
weakness in order to avoid a greater evil.$ 


As further confirmation of the new rule concerning matrimony, the 
Church Fathers share some different opinions regarding the possibility of 
separation of spouses; generally speaking, adultery was considered suffi- 
cient cause, but in the period after Nicaea even the decision to dedicate 
oneself to religious life was also deemed to be a valid reason.’ 


Some authors allege other motivations as sufficient causes for the sepa- 
ration of spouses. Often Roman law deemed such motivations as a sufficient 
justification, such as homicide by attempting to poison the spouse, which 
were specifically outlined in the legislation of the Byzantine empire. 


The period after Nicaea frequently alludes to matrimonial problems. On 
the one hand there is an ever deeper reflection on the theology of matrimony 
from St. Augustine (+ 430), who bases the motive for the indissolubility of 
Christian marriage on the unbreakable union of human and divine nature in 
the person of Christ. On the other hand, the ever growing number of believ- 
ers from mass conversions lowered the spiritual and ascetical standard of 


Some theologians admit a more moderate interpretation of the text of Hermas. See Giovanni 
CERETI, Divorzio, nuove nozze e penitenza nella Chiesa primitiva, Bologna, 1977, p. 171; 
Theodore MACKIN, Divorce and Remarriage, New York, 1984, pp. 123-124; Basilio PETRA, 
Divorziati risposati e seconde nozze nella chiesa, Assisi, 2012. 
CLEMENT OF ALEXANDRIA, Stromateis, John Fergurson (trans.), Washington, 1991, vol. 2, 
pp. 249-255; PG 8, p. 1096 and 9, p. 1179; MAcKIN, pp. 126-130. 
6 ORIGEN, Commentary on Matthew, John Patrick (ed), Book Fourteen. In Ante-Nicene 
Fathers, Peabody, MA 1994, vol. 9, pp. 505-512; PG 13, p. 245. See Luigi BRESSAN, 
Il divorzio nelle Chiese orientali, Bologna, 1976, p. 15; MACKIN, pp. 130-133. 
7 Tt seems that already ST. EPHREM OF NISIBIS did not consider the choice of religious life as 
a possible cause for the separation of the spouses. See Saint Ephrem’s Commentary on 
Tatian’s Diatessaron: An English Translation, Oxford, 1993, pp. 14, 18. St. Basil the Great 
on the other hand was of the opinion that a decision to join religious life was a valid moti- 
vation. See SAINT BASIL, The Long Rules, in Ascetical Works, Monica Wagner (trans.), 
Washington, 1962, pp. 262-263; PG 31, p. 849. Severianus of Gabala was of the same 
opinion: See CROUZEL, p. 205; CERETI, p. 198. 
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Christian society and increased problems connected with matrimonial life. 
For this reason, even St. Augustine, who is a clear defender of the indissol- 
ubility and high dignity of marriage, indicates that, in his opinion, it is not 
altogether clear from Scripture whether the person who has undoubtedly the 
right to repudiate his adulterous wife should also be considered an adulterer 
himself if he subsequently remarries. St. Augustine believes that such a man 
would fall into a justifiable error. 


The Fathers after Nicaea, who are often quoted, clearly argue in defense 
of the indissolubility of marriage, but even they sometimes admit, particu- 
larly in the case of adultery, that the matrimonial bond has collapsed 
and allow the repudiation of the guilty party. In some passages of St. Basil? 
(+ 379) and St. Augustine, !° testimony from the shepherds of the Church 
have shown a certain tolerance towards the innocent and abandoned party 
if he/she has contracted/entered a second marriage out of human weak- 
ness. 


One example of such understanding is demonstrated in the story of the 
husband who was abandoned by an adulterous woman. Another example 
occurs in the text of “Ambrosiaster” which discriminates against the wife 
by prohibiting her to abandon the adulterous husband but allows the hus- 
band to remarry after he repudiated the adulterous wife.!! St. Basil and 
St. John Chrysostom (+ 407) as well, note that the Gospel demands recipro- 
cal fidelity. However, during their times a custom prevailed that considered 
sins of marital infidelity differently depending on a person’s gender. The 
infidelity of the woman was always considered adultery while the infidelity 
of the husband was considered adultery only if it took place with a married 
woman. Otherwise the husband’s sin was simply called fornication. This 
differentiation of sin also influenced the duration of the penance imposed— 
15 years for adultery and only 7 years for fornication.!” 


8 PL 40, p. 221; St. Augustine on Faith and Works, Gregory Lombardo (trans.), New York, 
1988, pp. 19, 35; Trilogy on Faith and Happiness, Ronald Teske (trans.), New York, 2010; 
PL 40, p. 221; Elizabeth CLARK (ed.), Sr. Augustine on Marriage and Sexuality, Washing- 
ton, 1966. 
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Washington, 1951, 1955. 

10 ST. AUGUSTINE, Op. cit., 19, 35; PL 40, 221. 

11 AMBROSIASTER, Commentary on 1 Cor., 7, 10, in PL. 17,218; Juan CHAPA, Commentario de 
Ambrosiater a las Epistolas de San Pablo, Pamplona, 1986; James BRUNDAGE, Law, Sex, 
and Christian Society, Chicago, 1987, pp. 235-239. 

? PG 32, p. 797; ST. JOHN CHRYSOSTOM, On Marriage and Family Life, Catherine Roth 
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It is unnecessary to quote the many texts that clearly justify the indissol- 
ubility of marriage, for instance St. Basil, in his work The Long Rules,” or 
the Canons extracted from his Letters to Bishop Amphilochius (canons 9, 
58, and 77). Such questions have been dealt with by other writers in the 
past. In summarizing their studies, during the first five centuries, the Fathers 
of the Church, generally speaking, clearly defended the indissolubility of 
marriage and the illegitimacy of a new marriage even if adultery caused the 
initial separation of the union. Despite unclear passages or exceptionally 
dramatic cases with pastoral leniency inconsistent with the Gospel, the 
clear principle of the refusal of divorce and of a new marriage of divorced 
couples remains intact and cannot be obscured. 


The Church’s legislation of the early centuries confirms such a radical 
position together with the Christian understanding of marriage which is 
formulated by the local and ecumenical synods and councils. Canon three 
of the so-called Apostolic Canons (c. 350-380), under the penalty of 
excommunication and demotion, prohibits a married deacon or priest from 
repudiating his wife on account of false piety. In addition to canons seven- 
teen and eighteen of the Apostles on the needs of marriage for members of 
the clergy, canon 51 applies an ecclesiastical penalty to those who don’t 
contract/celebrate marriage not out of ascetical reasons but out of spite for 
married life. Canon 48 contains an excommunication for the lay person 
who repudiates his wife and marries another, either repudiated or free. On 
the other hand, according to canon eight of the Synod of Neocaesarea 
(before 325), a priest had the duty to repudiate his wife if she had commit- 
ted adultery. If instead he wanted to continue being married to her, he was 
obliged to leave the priestly life. Canon three of the Synod of Neocaesarea 
speaks of the duration of fasting and penance for those who had contracted/ 
entered a new marriage; however, it is not possible to determine from the 
text itself or its contest whether this case speaks of the marriage of widow- 
ers or of a new matrimonial bond contracted while the previous partner was 
still living. 

The text of canon 102 of the Synod of Carthage in 407 AD presents a 
similar difficulty even though it was accepted as canonical in both West and 
East. This canon, on the one hand, forbids the second marriage of those who 
have been abandoned by their marriage partner, but, on the other hand, it 
adds that if the persons do not obey this ruling they must be subjected to 
ecclesiastical discipline. Finally, it states the desire that in this matter an 
imperial legislation should be issued that would conform to the Church’s 


13 PG 31, pp. 849-852; ST. BASIL, The Long Rules, p. 73. 
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teaching.'* However, from the context, it is not clear whether at the end of 
the penance these persons should be readmitted into full ecclesial commun- 
ion, including the admission into Holy Communion. 


Among the Western canons which have not been accepted into the so 
called “Sacred Canons,” canon 11 of the Council of Arles (414) is worth 
noting—it indicates that those who have caught the wife in the act of adul- 
tery and are still young in age, even though they are forbidden to contract/ 
enter a new marriage (prohibentur nubere), are advised (quantum possit 
consilium eis detur) not to take a wife while the previous one is still living, 
even if she is adulteress.!° 


Some historians of canon law are of the opinion that the internal logic of 
the text calls instead for the insertion of the words “non prohibentur nubere” 
[are not forbidden to remarry]. In this case the canon would suggest the 
legitimacy of remarriage for the men, particularly if young, who have aban- 
doned their adulterous wives. The advice not to take another wife should be 
interpreted only as a suggestion for a higher degree of Christian perfection. 
This interpretation is upheld by Pierre Nautin!® as well as the Orthodox 
Archbishop Pierre L’Huillier'’ while the noted historian Jean Gaudemet 
considers this interpretation very weak from the point of view of the docu- 
ments !8 and its contradiction with other similar rules. Likewise canon nine 
of the Synod of Elvira (c. 306) dictates that the wife who is a believer can- 
not separate from an adulterous husband in order to marry another, since 
this is forbidden. If, despite this injunction, she should remarry, she cannot 
be admitted to Holy Communion as long as the separated husband is alive. 
Because this synod has not issued a similar canon for men, some authors 


Placuit, ut, secundum evangelium et apostolicam disciplinam, neque dimissus ab uxore, 
neque dimissa a marito, alteri coniugatur sed ita maneant, aut sibimet reconcilientur; quod 
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should marry another, but should remain as they are or should reconcile; and if they diso- 
bey, they should be imposed the penance. In this matter, an imperial legislation should be 
sought], in MUNIER (ed.), Concilia Africae 345-525, Corpus Christianorum, Series Latina, 
Brepols 1974, vol. 149, p. 218. 
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point out the probable existence of an anti-feminist trend.!? Others believe 
that the synod wished to extend or maintain the policy which allows the 
husband to remarry, after repudiating his adulterous wife.20 


2 — Roman and Byzantine Civil Laws 
and the Eastern Churches 


Roman law, before the advent of Christianity, regulated the state of mat- 
rimony and divorce. Basically, divorce was allowed for two reasons, namely 
after a discord between the two parties (diversity) or after repudiation based 
on guilt. In addition, one of the reasons for divorce was the loss of personal 
freedom or civil standing of one of the parties. Christian emperors dealt with 
extreme caution with changes to these institutions of classical Roman law. 
Emperor Constantine, with the Constitution of the year 331, specified and 
determined the possible reasons for obtaining a divorce by repudiating 
the guilty party. The guilt that allowed repudiation was, on the part of the 
woman, adultery and attempted poisoning. On the part of the husband, it 
was homicide, violation of the tombs, and attempted poisoning. This Consti- 
tution did not admit any other reasons for divorce, and any action contrary 
to this law was excluded. 


Emperor Constantine while carried out this innovation in matrimonial 
law, which established more severe conditions for divorce, by the year 363 
these more severe conditions were no longer enforced. Subsequently, the 
regulation of Emperors Constance and Honorius in the year 421, introduced 
different degrees for divorce, namely “greater crimes” and “lesser crimes.” 
Another step forward in the development of the Roman legislation on mar- 
riage took place with Emperor Theodosius in the year 449. In his constitu- 
tion, the emperor ruled that divorce is only possible when a just cause 
occurred, and he gave some examples - the attempt to assassinate one’s 
partner and the desecration of tombs. 


The greatest reformer of the Roman law, Emperor Justinian, personally 
wished that his reformation of matrimonial law should also be applied within 
the Church. With his Novella 111 and Novella 117 (“whether it is permitted”) 
in the year 542, he suppressed the possibility of divorce through reciprocal 
agreement. Transgression of this Novella 117 was sanctioned by Novella 134 


19 See CROUZEL, p. 121; Samuel LAEUCHLI, Power and Sexuality: The Emergence of Canon 
Law at the Synod of Elvira, Philadelphia, 1974. 
20 See IUNG, p. 72. 
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of the year 556 by penalty of seclusion in a monastery. However, this attempt 
by Justinian, though well intentioned, caused many difficulties and tensions. 
Therefore, his successor, Justinian II, reintroduced the possibility of divorce 
based upon the agreement of the parties. Other emperors, in particular those 
under the Isaurian dynasty, Leo II and Constantine V, attempted to eliminate 
this type of divorce from their legislation. Finally, by the year 740 the legis- 
lation of Basil the Macedonian and his son Leo VI successfully eliminated 
divorce based upon mutual agreement. 


The Justinian legislation specified the causes for divorce in the following 
manner: 

a. First group. “Bona gratia:” [by good grace/harmony]—the spouses could 
be separated, namely divorced, in these cases: no matrimonial act between 
the two for three years of their marriage; imprisonment of the husband 
during the war for more than five years; the desire of one partner to enter 
a monastery. 

b. Second group. “Justa causa,” or “cum damno:” [for just cause or with 
loss] the man could repudiate his wife if she had taken part in a plot against 
the emperor; if her adultery had been legally recognized; if she jeopardized 
the life of her husband; if she made false and unjust adultery accusations 
against her husband; and if she continued to live in concubinage. The wife 
could obtain a divorce if her husband solicited her to commit adultery; if he 
jeopardized her life; if he falsely accused her of adultery; or if he himself 
led a scandalous life. 


To this list of causes set down by Emperor Justinian, Leo VI added the 
following causes for divorce: insanity (namely if a spouse became mentally 
sick), and voluntary abortion?! Justinian’s Novella 117 was a compromise 
between the traditions of the Eastern Church which allowed separation 
because of adultery or for the purpose of entering a monastery. The Eastern 
Church also followed the traditional Roman law which contained a longer 
list of causes for divorce. The Eastern Church, in her desire to live in har- 
mony and agreement with the civil authority, often took a step backward 
through compromises, even at the cost of jeopardizing the Gospel message. 
During the first millennium, both East and West, in response to the applica- 
tion of Roman policy on divorce, applied the expression attributed to 
St. Jerome: aliae sunt leges Caesarum, aliae Christi, the laws of Christ are 
different from the laws of the emperors.” The Byzantine Church refused to 
accept Novella 117 among her canons for several centuries. Since the second 


21 See BRESSAN, pp. 22-23. 
22 The Letters of St. Jerome, Charles Mierow (trans.), Westminster, MD, 1963, p. 73; PL 22, 
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half of the sixth century in the Church, canonical collections began to 
appear, combining civil law with ecclesiastical law. The Collectio LXXXV 
Capitulorum [Collection of 85 Chapters], Collectio XXV Capitulorum [Col- 
lection of 25 Chapters], Collectio Tripartita Syntagma [Tripartite Collec- 
tion] by John Scholasticus (d. 577) consisting of fifty chapters, as well as 
the first formulation of a new canon law comprising fourteen titles are 
examples of such canonical collections; however, none appear in Justinian’s 
Novella 117. 


The Byzantine Church, in a radical fashion and at times at the cost of 
coming into conflict with the will of the emperors, justified the differentia- 
tion between the application of civil law and ecclesiastical law. The first 
sign of the application and acceptance of divorce in certain circumstances is 
canon 87 of the Synod in Trullo in 692 AD. It allows for a declaration of 
separation of the spouses in the case of soldiers who had been taken pris- 
oner. Rather than an acceptance of divorce in itself, canon 87 allows the 
possibility of a new marriage on account of the presumed death of one of 
the spouses. 


This first change occurs in the publication of the Nomocanon, comprising 
14 titles carried out by Patriarch Photius in the year 883 AD. This collec- 
tion, on the one hand, asserts the rule of the indissolubility of marriage, but, 
on the other hand, it contains a list of causes for a legal divorce introduced 
by the Justinian legislation. The subsequent development in Byzantium 
strengthened the role of the Church and opened the door for the overlapping 
of the two institutions, namely the state and the Church. The compilation 
Basilika of the civil legislation, a re-elaboration of the Justinian body of 
civil law tried to omit some difficult points of the Justinian legislation which 
were in contrast with the position of the Church. However, the so-called 
Nomocanon by Photius, approved as the official collection of Byzantine 
laws in the year 920, did accept some possibilities of divorce for the reasons 
indicated in the law itself. 


Until the end of the ninth century, it was possible to contract/celebrate 
matriage in its civil form; however, from the year 895, on the basis of 
Novella 89 of Emperor Leo VI, the Church became the only competent 
institution for the celebration of marriage. Thus the priestly blessing became 
an essential element of the legal contract/bond of matrimony. In Byzantium, 
the need for the priestly blessing was introduced by civil legislation. The 
Church became the guarantor of matrimony as a social institution in the 
eyes of the people. The ecclesiastical tribunals from the year 1086 had 
exclusive jurisdiction for the examination of the matrimonial cases. As a 
consequence, the tribunals had to work in a manner that was in conformity 
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with the state and civil legislation. When such legislation began to grant 
divorce and allow the subsequent remarriage, the Church was called upon to 
acknowledge the possibility of divorce and second marriage. 


The first patriarch of Constantinople who expressed a benevolent attitude 
toward divorce was Alexius I Studites (1025-1043). This patriarch forbade 
marriage with a woman who had been repudiated on account of adultery 
(the priest who would dare to bless the second marriage of such persons was 
threatened with suspension) and ordered that it was not licit to condemn the 
persons who separated from a guilty party, and that it was possible to bless 
the second marriage of a woman who had divorced her husband on account 
of his immoral behavior.” 


Later on, the famous commentators of the 12th century John Zonaras, 
Alex Aristenos, and Theodore Balsamon pointed out that marriage cannot 
be dissolved by anyone or for any reason whatsoever, but that for the divorce 
to be granted the conditions set forth by the law must be fulfilled. In prac- 
tice, this broadened the meaning of canon 48 of the Apostles, where the 
penalty of excommunication is imposed upon any lay person who would 
dare to repudiate his wife for any reason other than the ones recognized by 
the law. These commentators did not reflect on the fact that the Church 
was forced to accept a list of legal reasons to liberalize granting of divorce. 
This list was not inspired by God’s Spirit, but, rather, by civil law which 
was often based on the hardness of the human heart. 


The subsequent spread of Christianity from the center of Constantinople 
to mission territories and other nations also entailed the spread of the tradi- 
tion of juridical disciplinary practices and theological principles that are 
its justification. In this context, several Orthodox Churches, institutionally 
and hierarchically distinct, followed these same spiritual and disciplinary 
principles. 


The study of the gradual spread of the application of divorce and second 
marriage of divorced persons in the practice and in the legislative texts of 
individual autocephalous Churches would go beyond the scope of this arti- 
cle. Luigi Bressan, in his essay Divorce in the Eastern Churches, gives a 
summary presentation of this question. The same author offers an ample 
historical and logical synthesis of the Catholic Church’s position concerning 
the divorce practice of the Orthodox Churches. Under the term “Orthodox 
Churches,” the author also presents, although in a less than precise manner, 
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other non-Catholic Eastern Churches which have come into existence during 
the first millennium out of political, ethnic and theological reasons. 


For several centuries, from the time of the separation between Rome and 
Constantinople, with the exception of the Antiochian-Maronite and Ita- 
lo-Greek Churches, the de facto Catholic Church consisted of the Latin 
Church, a fact which led to the practical identification between Catholic and 
Latin Churches. As a consequence of the elaboration of a new methodology 
in the renewal of the union between East and West at the Council of Flor- 
ence (1431-1445) and during subsequent centuries, union with some 
pre-Chalcedonian Churches and some Orthodox Churches was renewed. 
These attempts at a union, beyond their historical and symbolic meaning, 
have become an occasion for the confrontation between theological and 
ritual differences, as well as between disciplinary and juridical ones, which 
are characteristic of the East and the West. Bressan devotes ample space in 
his publication to a summary of the reactions of the Catholic Church, the 
popes, the central offices, and the Roman curia and some individual theolo- 
gians, concerning the practice of divorce and the subsequent remarriage of 
divorced persons. These perceptions occurred during the second millennium 
within the context of the contacts between the practice of the Orthodox 
Church and the correction of this traditional practice in the newly united 
Eastern Catholic Churches. 


3 — Theological and Pastoral Reflection 
of the Orthodox Church on Marriage Cases 


Communication Problem 


It is important for Catholic canon lawyers to understand the theological 
and canonical thinking of the Orthodox Church and her pastoral ways of 
granting divorce and/or allowing subsequent unions. This justified interest, 
in the course of history, has undergone several phases of polemical confron- 
tation. There were times when the desires to better understand the real moti- 
vation of the Orthodox Church were prevalent in the West. In many cases 
the West admired the Orthodox practice, and Catholic authors detected the 
possibility of a solution of the serious problem of the growing number of 
civil divorces of marriages contracted/entered religiously before the Church. 


An objective difficulty in analyzing the pastoral practice of the Orthodox 
Church in matrimonial cases consists in the difficulty of communication, the 
different terminology and the different sensitivity in the theological field. 
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Moreover, there are also differences in the perception of tradition, the unity 
of discipline, and that of pastoral prudence. 


The problem is not new; indeed there are historical precedents. At the 
Council of Florence, within the context of the recently renewed union 
between East and West, Pope Eugene IV introduced the discussion about 
divorce. To the Orthodox theologians present at the council the following 
question was submitted: “Quare coniugia dirimatis dicente Domino: Quos 
Deus coniunxit homo non separet?” [Why do you dissolve marriages against 
the word of the Lord who said ‘Whom God has joined man should not sepa- 
rate’?] And reminding them also that “Legem nihil valere adversus Domini 
vocem: Quos Deus, etc.” [No law is valid against the word of the Lord 
“What God has joined, etc]. The Greek delegates answered: “Nos facultatem 
respondendi non habemus, neque respondebimus. Igitur haec ad impera- 
torem referemus et ille respondebit” [We do not have the authority to answer 
the question, and we won’t. However, we will submit these matters to the 
emperor, and he will answer.] Due to the sensitivity of the question, the pope 
himself contacted Emperor John VIII Paleologus asking him to send metro- 
politan bishops and competent experts. However, the emperor, in all proba- 
bility in order to avoid the discussions, sent his own representatives who 
again did not feel competent to carry on the debate with the Latin counter- 
parts at the council and avoided answering all the questions, stating that they 
had no imperial mandate on the matter. The pope then turned to the Eastern 
bishops present in Florence and, on July 14, 1439, he addressed them directly 
with the question: “Why do you dissolve the matrimonial bonds?” 


The pope stressed that he was addressing them “ut fratribus, ut membris, 
ut ecclesiarum praesulibus [...] et primo dico omnes conqueri de separa- 
tione matrimoniorum, idque correctione indiget” [as brothers, members, and 
heads of churches [...] and in first place I say that all complain about the 
dissolution of marriages which law needs some correction]. The bishops’ 
answer was an example of what one describes as a “Byzantine approach,” 
or, with even a more negative connotation “Levantine astuteness.” In fact, 
the bishops replied to the pope in this manner: “ Aequissima et sapientis- 
sima sunt quae Beatitudo tua dixit. Sed nos ad haec dare perfectam respon- 
sionem non possumus; sunt enim et alii praesules et imperator noster: per- 
fecte igitur respondebimus cum illorum consensu; privatim vero ex nobis 
respondemus ac dicimus: non esse haec presentis temporis, licet iusta et 
necessaria sint, nam matrimonia non dirimus sine iustis causis” [The words 
that Your Beatitude has spoken are very wise and just. However, we cannot 
give a perfect answer to your words; beside us, there are other bishops and 
our emperor himself: we will be able to answer perfectly only with their 
consent; privately, however, and on our own we can give an answer; and we 
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will state that this is not the time to speak on this matter, although it is fair 
and just; after all we do not dissolve marriages except for just causes]. 


When the union with the Orthodox Church was already concluded, it 
seemed that the Greek bishops’ hesitation to enter into debate about their 
practice of divorce was motivated by two factors: on the one hand, they had 
no intention of changing their policy; on the other hand, they wanted to 
avoid a discussion that could have jeopardized the union they had just 
reached. For the Latin Fathers and Pope Eugene it was important to make 
clear to the Greek theologians that the divorce practice needed modifica- 
tion; however, the lack of this change was not considered so important as to 
cause a breakup of the just achieved union. It was no wonder then that, after 
this exchange with the Greeks, the Council Fathers were more cautious in 
dealing with the Armenians on the matter of divorce. In the text of the Bull 
of Union (22 November 1439) in fact, the definition of ‘bonum matrimonii’ 
[good of matrimony], namely the indissolubility of the sacrament of mar- 
riage found its place: Tertium indivisibilitas matrimonii, propter hoc quod 
significat indivisibilem coniunctionem Christi et ecclesiae” [The third is the 
indissolubility of marriage, since it signifies the indivisible union of Christ 
and the Church]. 


A clear distinction to this text has been added, which, on the one hand, 
allows the separation of common cohabitation on account of adultery, while, 
on the other hand, the continuity of the matrimonial bond is maintained with 
the impossibility of contracting/entering a new marriage, “quamvis autem 
ex causa fornicationis liceat thori separationem facere, non tamen aliud 
matrimonium contrahere fas est, cum matrimonii vinculum legitime con- 
tracti perpetuum sit”? [although separation of bed is lawful on account of 
fornication, it is not lawful to contract another marriage, since the bond of a 
legitimately contracted marriage is perpetual]. The Copts, the Syrians, the 
Chaldeans and the Maronites of Cyprus also use the same formulation. 


Attempts at a Common Orthodox Practice 


In presenting a common Orthodox doctrine about the indissolubility of 
marriage, divorce or remarriage, it is uncertain whether it is really possible 
to speak of a common doctrine or a teaching of the Orthodox Churches, or 
whether it’s just a question of practice of the individual Church, of some 


235 Acts of the Council of Florence, Part II, Rome, 1953, pp. 468-471; Norman TANNER (ed.), 
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bishops, or the opinion of individual theologians. Although there are no 
definitive answers to this question, it is possible, however, to present some 
common themes emerging from Orthodox writers on this subject. Luigi 
Bressan represents one such writer who has already been quoted.”’ The first 
difficulty consists in the fact that in the past only a few Orthodox authors 
have carried out a more thorough theoretical search on all of these ques- 
tions, and even today the quantity and quality of theological and canonical 
reflection is relatively scarce. 


A true theological reflection on the part of Orthodox authors begins only 
with the nineteenth century, and these writings are mostly viewed as a 
response to the position of Catholic authors. Even a noted Orthodox theolo- 
gian, Alexander Schmemann, points out that the individual aspects of the 
Orthodox doctrine concerning matrimony up to the present time have not 
reached the character of a systematic and finished doctrine.**® 


The well-known and widely used manual of canon law, Pedalion [The 
Rudder], compiled at the end of the 17“ century by Nicodemus Hagiorite, 
allows the possibility of divorce only in the case of adultery, heresy and 
conjugicide. In general, all the Orthodox authors, referring to the words of 
the Gospel, admit in the end the indissolubility of Christian marriage as one 
of its characteristics, and present it to all Christian couples as an ideal to 
which they must tend to all lifelong. After evaluating the various Orthodox 
authors, it seems that they recognize the possibility of divorce only in the 
case of adultery; while others, hold a more canonical approach, indicate 
several just causes for divorce. In any event, even if the Orthodox bishops 
accept the possibility of divorce and remarriage, they admit that this is an 
exception which confirms the rule of the unity of matrimony and its indis- 
solubility. 


Among Orthodox authors and bishops, there are also some who are 
opposed to any exception and uphold the need of strict observance of the 
indissolubility of marriage and the impossibility of divorce. For example, 
the Russian Archbishop Ignatius Brjanéaninov, who lived in the first half of 
the nineteenth century, did not allow divorce for any reason whatsoever, not 
even in the case of adultery of one of the spouses. After the Second Vatican 
Council, the position of the Greek Archbishop Iakovos Coucouzis of North 
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and South America became well known. Already in 1966 he taught that it is 
necessary to limit the granting of divorce. The Egyptian Patriarch Shenouda 
HI, after his enthronement in 1971, reduced the 15 causes for which divorce 
was granted in the Coptic Church to the one of adultery; and, as another 
example, the Greek Orthodox Bishop Augoustinos Kontiotes of Florina 
announced that during his episcopal ministry he will not issue a single 
decree of divorce.” 


Causes for Divorce 


On keeping the universal ideal of matrimonial indissolubility, there are 
valid reasons Orthodox accept as sufficient for granting divorce and for 
permitting a new marriage in some situations. The first group includes the 
reasons that derive from the principle that marriage ends with death and 
with adultery. 


Case of adultery and fornication: applies the clause from the Gospel of 
Matthew; however, not in the manner that it is interpreted by the Catholic 
Church, namely that the transgression of the vow of fidelity, namely adul- 
tery, justifies the separation of the innocent party, but rather, with adultery 
the very matrimonial bond is practically destroyed and comes to an end. 
From this passage, however, there is no possibility of contracting a new 
marriage even for the innocent party. In this context Pierre L’Huillier quotes 
the maxim of the Roman law according to which “no one can make his 
juridical status better by way of a crime” [Nemo ex suo delicto meliorem 
suam condicionem facere potest].*° 


The Church has the power of granting the possibility of contracting a 
new marriage to the innocent spouse; she can grant this possibility to the 
guilty one as well, but only after an appropriate penance is accepted and 
done. The Orthodox theologian Panaghiotis Trembelas considers inadmissi- 
ble a new marriage with the same person with whom the woman has 
committed adultery.*! On the other hand, Angelo Altan adds that for the 
declaration of divorce a single act is not sufficient, but an enduring state of 
matrimonial infidelity is necessary.*? 


29 See BRESSAN, p. 40; Augoustinos KANTIOTES, Drops from the Living Water, Belmont, MA, 
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Non-acceptance of the theory of grace: According to John Meyendorff, 
since marriage is a sacrament, it affects not just life here on earth but also 
eternal life; the sacramental grace one receives does not end with death. 
Marriage is also the gift of human freedom. Grace, therefore, must fall on 
fertile ground, and must be accepted. This acceptance of grace also entails 
a human effort. To turn down this effort means the refusal of the grace 
being offered.*? In this sense, an “ecclesiastical divorce” is just the recog- 
nition by the Church that a person has refused the sacramental grace of 
matrimony. 


Paul Evdokimov further develops the idea of grace refused and not 
accepted into the following deductions. If the union of spouses and their 
reciprocal love is the image of sacramental grace, when this reciprocal love 
dies, the spiritual communion as well ceases which is expressed and brought 
about by the sexual union—una caro [one flesh]. The continuation of 
the matrimonial cohabitation in these conditions would be more similar to 
fornication than to the image of spiritual unity; and such “fornication” by 
itself would entail the end of marriage.** 


Spiritual and moral death of marriage: In the beginning of the twentieth 
century, the Serbian canonist Nikodim Milas, in his main work Das 
Kircherecht der morgenladnischen Kirche” [Ecclesiastical Law of the East- 
ern Church] advanced the theory of the moral death of matrimony. This 
theory was further developed by the Greek theologian Amilkar Alivisatos.*° 
According to this thesis, if the physical death of one of the spouses ends 
the matrimonial bond and gives the possibility of entering a new marriage to 
the one surviving, in the same manner one can speak of death not only in the 
physical sense but also in the spiritual sense. 


St. Cyril of Alexandria, commenting on Matthew’s text about marital 
repudiation, says that marriage before God is not dissolved through a libel 
of repudiation but through bad acts.” Despite the clear position of St. John 
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Chrysostom against divorce, some expressions of his commentary on the 
Letter to the Corinthians and the Gospel of Matthew?! appear to confirm 
the possibility of a spiritual death of matrimony. Chrysostom, in fact, says 
that after the adultery of the wife, “the man is no longer her husband, 
marriage had been dissolved, and the adulteress is nobody’s wife.” It is 
difficult to say, however, whether these words of St. John Chrysostom 
should be interpreted as an expression of his eloquent rhetoric and if any 
juridical value should be attributed to them. 


Other Church Fathers express themselves in a similar manner that pro- 
vides contrasting interpretations. Asterius, Bishop of Amasea in Cappadocia 
(around the year 380) is clearly against divorce, but in another place he adds 
that marriage does not end except with death and adultery.* Since entering 
the monastery was compared to death, in Justinian’s legislation, the taking 
of the monastic vows was considered sufficient cause to declare the dissolu- 
tion of the previous matrimonial bond. 


In the praxis of the Orthodox Churches it is possible to grant divorce or 
dissolution of a matrimonial bond and allow a new marriage when the situ- 
ation fulfills one of the conditions included in an exclusive list of the causes 
of divorce. In the history of Byzantine civil law, there was a gradual clarifi- 
cation about what were the causes which give the innocent party the justifi- 
cation to ask for a divorce. Even if the early Eastern Church was very reluc- 
tant to accept the civil law that allowed divorce, in the second millennium 
there is a certain compromise that led to the application of the causes for 
divorce in the civil forum even to the legislation and practice of the ecclesi- 
astical forum. 


Beginning with the “Nomocanon” of 14 Titles in individual countries 
the respective causes for divorce were adopted, or integrated or limited. At 
present, each of the Churches of the East has a certain list of the causes 
and reasons for which the Church recognizes civil divorce even on the 
ecclesiastical level, or where the Church herself (especially in those coun- 
tries where the ecclesiastical life is regulated by the so-called personal 
statutes) declares the ecclesiastical divorce. In the countries where per- 
sonal statutes are in force, the matrimonial process takes place according 
to clearly established criteria, and the result of this process achieves civil 
validity as well. 
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4 — Orthodox Examples in the Solution of Matrimonial Issues 


According to the Russian Orthodox Archbishop Pierre L’Huillier, the 
Orthodox Church normally does not decide to dissolve a marriage, except in 
the case when she has civil responsibility. For a Catholic canonist, accus- 
tomed to arguing with categories of the matrimonial procedural law, it is at 
times difficult to get used to the fact that in the Orthodox Churches there is 
no direct discussion of the procedural question in the matrimonial cases to 
define the roles of the lawyer, the promoter of justice and the defender of 
the bond, and of the appeal, etc. The same Orthodox author points out that 
the Orthodox Churches have not elaborated a clear doctrine concerning 
the indissolubility of marriage that would respect the dictates of the New 
Testament on the juridical level. This fact is the key to understanding why 
the Orthodox Churches accept the realities of society only passively through 
the expressions of their supreme authorities. This lax attitude is revealed 
not only in the widening of the legitimate causes for divorce vis-a-vis 
the criteria that are listed in the ‘““Nomocanon,” but also at times even in the 
total disappearance of the difference between a divorce granted “bona 
gratia” [by good grace/harmony) and a divorce granted “cum damno” [with 
damage/loss]. We see this lax attitude in the possibility of the second mar- 
riage for divorced persons, where the difference between the party that has 
caused the breakup of the previous marriage and the innocent party is prac- 
tically erased, thus creating the impression that divorce automatically grants 
the right to contract/enter a new marriage.*° Another Russian Orthodox 
author, Alvian Smirensky, commenting on the decrees of the 1918 Synod of 
Moscow, sadly points out that unfortunately in such decrees only fifteen 
lines are dedicated to the question of the indissolubility of marriage, while 
the subsequent seven pages describe in detail the ways it is possible to dis- 
solve the indissoluble bond.*! 


5 — Juridical Procedures in Countries with Personal Statutes 


In 2001, in the Department of Eastern Canon Law of the Pontifical 
Oriental Institute a thesis for a doctor’s degree was submitted by Joseph Said 
Saad on the theme La dissolution matrimonial dans les communautés ortho- 
doxes au Liban [Matrimonial Dissolution in the Orthodox Communities of 


40 See L’HUILLIER, p. 57. 
41 See Alvian SMIRENSKY, “The Evolution of the Present Rite of Matrimony and Parallel 
Canonical Developments,” in St. Viadimir’s Seminary Quarterly, 8 (1964), p. 45. 
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Lebanon]. The author presented the juridical norms and the practice of the 
five Eastern non-Catholic Churches: Antiochian, Armenian, Syriac, Coptic 
and Assyrian of the East. In Lebanon, as in other countries of the former 
Ottoman Empire, the life of the individual Christian communities is gov- 
erned by the so-called personal statutes. Their origins as well as their appli- 
cation are linked with the custom of the majority Islamic community, which 
however leaves to the internal life of the Christian communities their par- 
ticular norms, respecting the ecclesiastical representatives, in particular the 
so-called ethnarchs, namely the representatives of the individual Christian 
nations. In these personal statutes, the individual Churches define them- 
selves and their relationship vis-a-vis the other ecclesial communities. Since 
the question of the matrimonial law is a very delicate subject which con- 
cerns the public and social life of the individual, it was necessary to enunci- 
ate some procedural questions and some juridical criteria to be used in mat- 
rimonial cases in the personal statutes. In this manner, the individual 
Churches were “forced” to identify the causes and the conditions for declar- 
ing the nullity of marriage and the dissolution of the matrimonial bond, and 
the separation of the spouses while keeping the bond, and for divorce, as 
well as for the possibility of contracting/entering a second marriage. In the 
central part of his work, the author quotes the texts of these personal statutes 
and reviews a few typical matrimonial cases on the basis of the decrees 
which he was able to obtain from the individual Orthodox tribunals. 


On October 6, 2006, the Supreme Tribunal of the Apostolic Signatura 
issued a declaration concerning the practice applied in Romania, which, in a 
sense, concerns the broader area of the relationships between Orthodox and 
Catholics in matrimonial matters.* According to this declaration: 


1) Marriage between two Orthodox believers celebrated according to the rite of 
the Orthodox Church before an Orthodox priest must also be held valid for 
the Catholic Church. 


2) The declaration of nullity issued by the Orthodox Church must be consid- 
ered in reality as a declaration of divorce, which has no validity for the 
Catholic Church. 


3) As a consequence, if an Orthodox endowed with said document asks to 
marry a Catholic, he/she is not free to contract/enter marriage in the Catholic 
Church. A declaration of nullity of that matrimony should be obtained 
through a Catholic tribunal. 


42 “Declaratio” in Communicationes, 39 (2007), pp. 66-67; see William DANIEL (ed.), 
Ministerium lustitiae: Jurisprudence of the Supreme Tribunal of the Apostolic Signature, 
Montreal, 2011, pp. 759-761 
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The first point is straightforward with no objection; however, the second 
and third points are problematic. 


The Catholic Church, as a rule, recognizes the right to proceed to the 
declaration of nullity of the marriage on the part of the Orthodox Church, as 
long as this in not in contrast with divine law. The Catholic Church, while 
acknowledging the right of the Orthodox Church to be governed by its own 
canonical rules could admit the legitimacy of a declaration of nullity of a 
marriage issued by the Orthodox Church, according to her own laws and her 
own impediments imposed for the validity, even if such impediments do not 
exist in the Catholic canonical order, as long as they are not contrary to 
divine law. 


The Catholic Church does not recognize, however, the procedures of the 
declaration of dissolution of the matrimonial bond on account of adultery, as 
takes place in some Orthodox Churches or the application of the principle of 
“oikonomia,” because such dissolutions require the intervention of the 
ecclesiastical authority in order to dissolve the valid matrimonial bond. 


The main problem consists in the fact that in the judgments or decisions 
issued by the authority of the Orthodox Churches usually lack the distinc- 
tion between “declaration of nullity” and “annulment”, “dissolution” or 
“divorce”. Often in such declarations the motivations underlying the deci- 
sion are altogether missing. Moreover, there are well founded doubts about 
the seriousness of the canonical process concerning the eventual validity or 
nullity of a marriage in the Orthodox Churches. This represents a veritable 
doubt concerning the motivation, the legitimacy of such declarations, and 
their applicability in the Catholic Church. 


In practice, in this area a real doubt often exists. According to the princi- 
ples of Catholic matrimonial law, marriage is considered valid until the 
contrary is proven (see CIC c. 1060 and CCEO c. 779). Many Orthodox 
Churches ratify the judgment of divorce issued by the civil courts of a mar- 
riage celebrated in the church. In other Orthodox Churches, as in the Middle 
East, the ecclesiastical authorities hold exclusive jurisdiction in matrimonial 
matters and issue judgments of dissolution on the religious marriage by way 
of “oikonomia.” 


Conclusion 


The Eastern code (CCEO can. 781) asserts that if the Church must pro- 
nounce a judgment about the validity of a marriage between baptized 
non-Catholics, she must make the pronouncement in light of the law in place 
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at the time of the celebration of their wedding. This same principle is also 
true for the Latin Church in virtue of the Instruction Dignitas Connubii 
(art. 4). These two norms are important because “more and more frequently 
divorced Orthodox Christians approach Catholic tribunals for a declaration 
of invalidity of previous unions in order to celebrate a new marriage with 
a Catholic party. If the invalidating reason is a defect of consent based on 
natural law or on an impediment of divine or natural law, the norms of canon 
law must be applied. If one has to deal instead with an invalid marriage due 
to a defect of consent based on a merely ecclesiastical law (for example, 
serious fear, fraudulent error, conditional consent) or a diriment impediment 
of human law or defect of form, the judges ought to consider the respective 
Orthodox discipline.” 


The Catholic Church could, in the abstract, recognize the canonical 
procedures of the Orthodox Churches, without impinging on divine law. 
The Catholic Church could also, in the abstract, recognize the Orthodox 
declaration of invalidity of marriage granted according to their canons, even 
if such grounds are absent in Catholic discipline, always without affecting 
unfavorably on divine law. The Catholic Church does not recognize the 
dissolution caused by adultery, as happens in some Orthodox Churches, nor 
the application of the principle of oikonomia which is against divine law, 
because such dissolutions suppose the participation of the ecclesiastical 
authority declaring valid a matrimonial pact. For this reason a divorced 
Orthodox Christian cannot validly celebrate a marriage with a Catholic 
party. In this case the only available way is the judicial one, that is, the 
Orthodox can approach the Catholic tribunal where he/she resides to obtain 
the declaration of invalidity of any previous union. 


In the Orthodox decisions or sentences the distinction between “declara- 
tion of invalidity” and “annulment” or “divorce” are unknown and their 
motivations of the given decisions are not expressed. Undoubtedly, the valid- 
ity of a marriage is to be upheld until the contrary is proven (CCEO can. 779, 
CIC can. 1060). In practice, some Orthodox Churches ratify the sentence 
of the civil courts, that is, the divorce of a marriage celebrated in Church. 
Other Orthodox Churches, as in the Middle East, the ecclesiastical authori- 
ties, to which belongs the exclusive competence in matrimonial matter, issue 
sentences of dissolution by oikonomia. 


43 JOSEF PRADER, I] matrimonio in Oriente e Occidente, Roma, 2003, p. 55. Klaus Ludicke — 
Ronny Jenkins, Dignitas Connubii, Norms and Commentary. Canon Law Society of America, 
Washington, 2006. 
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When the Catholic Church has to examine a civil marriage between two 
Orthodox Christians or between an Orthodox and a baptized Christian, with- 
out the presence of a priest, these unions are null for defect of the sacred rite. 


Besides the various hypotheses of dissolution of the conjugal bond 
according to the Catholic canon law, either in relation to natural marriage in 
favorem fidei or of the non-consummated marriage, could not be possible to 
extend the power of the Church also on other forms of failed marriages? 
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MEDIATION IN THE CHURCH: 
A REVIEW OF THE LITERATURE 
AND OF THE KEY ELEMENTS OF MEDIATION 


DANIEL ROSEMAN* 


SUMMARY —The Author identifies the key elements of mediation in 
terms of goals, practices and processes, and then reviews the relevant can- 
ons and canonical literature to assess how these key elements are used in 
ecclesiastical mediation processes. The goals of mediation—the reconcili- 
ation of disputants’ interests and the restoration of relationships—are in 
harmony with canon law and Christian principles. Formal trials and admin- 
istrative procedures are to be the last resort for resolving disputes in the 
Church. Canons 1466 and 1713-1715 deal with mediation as an alternative 
to litigation, and c. 1733 with mediation as an alternative to administrative 
recourse. Many ecclesiastical disputes lend themselves to mediation, 
although it is little used in the Church, despite its demonstrated benefits. 
The Author discusses, inter alia, the advantages and disadvantages of the 
apparent preference in the Church for “insider partials” instead of detached 
outsiders as mediators. 


RESUME — L'auteur identifie les éléments clés de la médiation en termes 
d'objectifs, de pratiques et de processus, puis passe en revue les canons per- 
tinents et la littérature canonique afin d’évaluer comment ces éléments clés 
sont utilisés dans les processus de médiation ecclésiastiques. Les objectifs de 
la médiation — la conciliation des intérêts des parties en cause et le rétablis- 
sement des relations entre celles-ci — sont en harmonie avec le droit cano- 
nique et les principes chrétiens. Les procès et les procédures administratives 
formels doivent être le dernier recours pour résoudre les conflits dans 
l'Église. Les canons 1466 et 1713-1715 traitent de la médiation comme alter- 
native aux poursuites judiciaires, et le canon 1733 de la médiation comme 
alternative aux recours administratifs. De nombreux litiges ecclésiastiques se 
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prêtent à la médiation. Néanmoins, la médiation est peu utilisée dans l’Église 
en dépit de ses avantages démontrés. L’auteur aborde, entre autres, les avan- 
tages et les inconvénients de l’apparente préférence dans l’Église pour les 


“initiés partiels” au lieu des “étrangers détachés” en tant que médiateurs. 


Introduction 


This study deals with issues that are important for the Church, not only 
intrinsically for the resolution of disputes and community building in the 
Church, but also extrinsically in terms of the credibility and legitimacy of 
Church dispute resolution processes in the eyes of members of the Church 
and of broader society. Specifically, this study focuses on mediation, which 
is a process in which a neutral third party assists the disputant parties in 
negotiating a settlement of their differences: 


In mediation, the third party is essentially a facilitator. His role is to help 
the parties see each other’s point of view and to emphasize points of agree- 
ment; but it is not for him to suggest or promote particular solutions to the 
conflict.! 


Mediation can be particularly helpful as a means to amicably resolve con- 
flicts that arise in the normal course of administering parishes and dioceses, 
for example: disagreements over decisions to be made regarding the man- 
agement of temporal goods; the closure of parishes and the reduction of the 
number of Sunday Masses when the paucity of parishioners makes it diffi- 
cult to maintain the status quo; alleged abuses of the scope for discretion 


1 P. CANE, An Introduction to Administrative Law, Oxford, Clarendon, 1986, p. 94, quoted in 
T.J. PAPROCKI, “The Method of Proceeding in Administrative Recourse and in the Removal 
or Transfer of Pastors, cc. 1732-1752,” (= PAPROCKI), in J.P. BEAL ET AL. (eds.), New Com- 
mentary on the Code of Canon Law, New York, NY, and Mahwah, NJ, Paulist Press, 2000, 
p. 1828, fn. 57. 

The Latin mediare means to be in the middle. The mediator stands in the middle and 
bridges the parties when they have difficulties communicating and need help to bridge the 
gap. 

Often the distinctions between mediation and other alternative forms of dispute resolution 
are blurred. Conciliation, for example, is described by CANE, quoted by PAPROCKI in the 
same place, in these terms: “In conciliation, too, the third party is a facilitator, but in addi- 
tion he may promote agreement by suggesting a solution and pointing out its advantages.” 
Arbitration is a non-judicial form of adjudication in which the parties themselves select the 
neutral third party judge(s) or arbitrator(s) who will make decisions on the merits according 
to the law that the parties have agreed is to be applied. Arbitration processes may be volun- 
tary or involuntary, and they include the presentation of evidence and oral argument. 
Arbitral decisions, called “awards,” may be binding or non-binding, in accordance with 
the prior agreement of the parties. 
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that is afforded persons acting under the law of the Church; ecclesiastical 
workplace disputes, including the termination of employment of lay staff 
and the transfer or re-assignment of priests—to mention just a few of the 
more obvious areas that lend themselves to mediation. 


The Church has favoured non-judicial, alternative forms of dispute reso- 
lution (ADR) since the time of its very foundation.? When new avenues for 
the settlement of ecclesiastical disputes were discussed prior to the promul- 
gation of the Codex Iuris Canonici of 1983 (CIC 1983), John Paul H nota- 
bly removed most references to administrative tribunals, but he retained 
the canons calling for mediation, conciliation and arbitration as procedures 
to be attempted to resolve disputes before the initiation of, or even during 
on-going, formal judicial and administrative procedures. The Church desires 
to avoid contentious judicial and administrative processes, but it has strug- 
gled to make use of ADR.* 


Morrisey in 1993 described mediation as “seem[ing] to hold the great- 
est possibilities today” as a means of resolving disputes within the 
Church. Morrisey was writing in light of disappointing experiences in the 
United States (and elsewhere) regarding the use of provisions in universal 
and particular law for the settlement of disputes by means of conciliation 


N 


Scriptural bases for alternative forms of dispute resolution are found in Mt 5:23-24, 
Mt 18:15-17 and 1 Cor 6:1-7, which are reflected in c. 1446 of the Codex Iuris Canonici 
of 1983. 

In the Early Church, bishops played important roles as arbitrators of disputes in their com- 
munities. P. BROWN, Augustine of Hippo, Berkeley, University of California Press, 1967, 
p. 195, describes St. Augustine’s role in the following terms: “... he offered the one thing 
everyone wanted: a free, quick and uncorrupt settlement of cases.” 

Codex iuris canonici, auctoritate Ioannis Pauli PP. I promulgatus, fontium annotatione 
auctus, Libreria editrice Vaticana, 1989. Unless otherwise indicated, all English quotations 
of CIC 1983 will be from Code of Canon Law: Latin-English Edition, New English Trans- 
lation, Washington, Canon Law Society of America, 1999. The Latin original and this 
English translation are also available on-line at http://www.vatican.va/archive/cdc/index. 
htm. 

Cf., for example, CANON LAW SOCIETY OF AMERICA, Protection of Rights of Persons in the 
Church: A Revised Report of the Canon Law Society of America on the Subject of Due 
Process, Washington DC, Canon Law Society of America, Committee on Procedures for 
the Protection of Rights of Persons in the Church, 1991 (= CLSA, Protection of Rights); 
S.J. LAWENA, Arbitration and Conciliation prior to Process: A Convenient Approach to 
Resolve Conflicts in the Church, Pontificia Universitas Urbaniana, Facultas Iuris Canonici, 
Extracts from Doctoral Dissertation, Rome, 2002 (= LAWENA); and M.K. MARTENS, “La 
protection juridique dans l'Église: les tribunaux administratifs, la conciliation, et du due 
process,” Studia canonica, 36 (2002), pp. 225-252 (= MARTENS). 

> F.G. Morrisey, “Some Thoughts on Advocacy in Non-Matrimonial Cases,” Jurist, 53 
(1993), p. 314 (= Morrisey, “Thoughts on Advocacy”). 
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or arbitration and in light of growing use of canonical advocates as third 
parties facilitating the resolution of disputes internal to the Church.f 


There is great diversity of mediation practices and procedures. Smyth 
attributes this to the fact that “this is a private, off-the-record forum!;] there 
is no public prototype to be followed[;] nor is there any formal regulation of 
the mediation process in the manner to which we are accustomed in the 
adjudicative process.”? Further, the field of mediation, as an alternative to 
conciliation and adjudicative forms of dispute resolution, is still relatively 
young. Consequently, best practices are still developing. However, one can 
identify a number of key elements in the goals, practices and processes of 
mediation. 


The first part of this study, based on a review of the literature in the field 
of mediation, will therefore identify and describe these key elements. The 
second part will then assess how mediation is dealt with in the Church, spe- 
cifically by examining, in light of the key elements of mediation, the provi- 
sions relating to mediation in the universal law of the Church and relevant 
canonical commentaries. The study will draw conclusions relevant to the 
canonical context. 


1 — Key Elements of Mediation 


There is, as Picard et al. state, “no generally accepted ‘standard’ defini- 
tion of the process and goals applicable to all forms of mediation practice.”# 
But the key elements enumerated here in terms of the goals, practices and 
processes of mediation serve to ensure the credibility and legitimacy of 
mediation processes and to create the conditions necessary for parties to 
agree to participate, trusting that they stand a good chance to experience 
procedural fairness and to achieve substantive fairness in the results that they 


6 Cf. Ibid., as well as C. Cox and H. SKILLIN, “Advocacy: the Western Region’s Experi- 
ence,” CLSA Proceedings, 58 (1996), pp. 148-175 (= Cox and SKILLIN); and G. INGELS, 
“Advocacy: Emerging Issues,” CLSA Proceedings, 58 (1996), pp. 210-218. 

7 G. SMYTH, “Mediation,” in J. MACFARLANE (ed.), Dispute Resolution: Readings and 
Case Studies, Toronto, Emond Montgomery, 2011, p. 299 (= SMYTH, “Mediation’’). 
Strictly speaking, there are indeed “public prototypes” available. See, for example, the 
legislative framework provided by EUROPEAN UNION, “Directive 2008/52/EC of the Euro- 
pean Parliament and of the Council of 21 May 2008, on certain aspects of mediation in 
civil and commercial matters,” Official Journal of the European Union, 24 May 2008, 
L 136/3-8. 

8 C. PICARD ET AL., The Art and Science of Mediation, Toronto, Emond Montgomery, 2004, 
p. 43 (= PICARD ET AL.). 
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obtain. These goals, practices and processes are routinely adjusted in light of 
parties’ needs and preferences, many of which are conditioned by cultural 
factors—be they ethnic, institutional, professional or gender-oriented cultural 
factors—which the mediator must take into account. In order to earn the 
parties’ trust, it is essential that the mediator do what s/he says s/he will do. 
Consequently it is very important that the agreement between the mediator 
and the parties spell out exactly what s/he will do and what the parties can 
expect from him/her, in particular with regards to the mediator’s impartiality/ 
neutrality and the standards of confidentiality governing their process. 


1.1 — Focus on Reconciliation of Interests and Restoration of 
Relationships 


Rather than rights or values, the focus of mediation is interests (defined 
by Fisher and Ury of the Harvard Negotiation Project as “needs, desires, 
concerns and fears”®). This allows parties to go beyond stated positions and 
legal or moral rights and obligations to what is of real importance to them 


° R. FISHER and W. Ury, Getting to Yes, New York, Penguin, 1981, p 42. The work of the 
Harvard Negotiation Project underpins much of the recent thinking behind mediation. How- 
ever, the concept of mediation is much older, and the first recorded use of the word appears 
to have been in French in 1611. P. ROBERT, A. REY and J. REY-DEBOVE (eds.), Le Petit 
Robert, Paris, Le Robert, 1981. 

PICARD ET AL. state, at p. 62, regarding attempts to negotiate “value conflicts”, that these 
are: “notoriously difficult to resolve through negotiation. People’s values often go to their 
core sense of identity, of who they are as individuals or members of a group. Consequently, 
they may be unwilling to compromise their ‘values’.”” 

Along similar lines, MOORE observes that “conflicts that involve identity or terminal [i.e., 
deep and strongly-held, ultimate] values are “deep-rooted conflicts” [where] parties are 
often unable to acknowledge the importance or validity of values held by others. Conflicts 
of this type are also not as amenable to trading and compromises to satisfy interests as is 
common in other kinds of disputes. Compromise is seen as invalidating one’s identity or 
the loss of self or group image; a sacrifice of enduring and unchangeable principles; and 
a loss of self-respect, way of life, or worldview. With uncompromisable values at stake, 
escalation is very likely to occur.” C. Moore, The Mediation Process, Practical Strategies 
for Resolving Conflict, 3rd ed. Revised, San Francisco, Jossey-Bass, 2003, pp. 404-405 
(= Moore, The Mediation Process). 

MACFARLANE notes, however, that, even within value-based conflicts, there are usually 
issues and interests that are negotiable, if the effort is made to identify them and help the 
parties to work at them: “What may present, at first glance, as conflicts over absolute 
values or assertions of ‘principle’, may in fact include or disguise conflicts in which there 
are a range of acceptable solutions which meet the parties’ interests in full or in part.” 
J. MACFARLANE, “The Mediation Alternative,” in J. MACFARLANE (ed.), Rethinking 
Disputes: The Mediation Alternative, Toronto, Emond Montgomery, 1997, p. 8 (= MAc- 
FARLANE, “Mediation Alternative” and MACFARLANE, Rethinking Disputes, respectively). 
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and their relationship, usually with outcomes that are greater than if the 
parties had continued to negotiate on the basis of their positions. !° 


The purpose of mediation is “to assist the parties in developing their own 
solutions to their problem.”!! The goal of mediation is reconciliation; i.e., 
reconciling the parties’ interests, rather than determining who is right or 
wrong. Picard et al. say that “what ma[de] mediation different from other 
forms of dispute resolution” in the eyes of the noted legal philosopher Lon 
Fuller was “its capacity to reorient the parties towards each other, not by 
imposing rules on them, but by helping them to achieve a new and shared 
perception of their relationship, a perception that will redirect their attitudes 
and disposition toward one another.”!* Vindelgv defines reconciliation as 
“the re-establishment of personal relations on the basis of acknowledging 
the pain caused, forgiveness and the acceptance of forgiveness.” © Further, 
Vindelgv states: “Forgiveness is seen as being fundamental for the restora- 
tion of relationships, and the mediator is bound to seek to achieve this in the 
mediation process.” 4 The ability to forgive is a very desirable and Christian 
quality; as the Catechism states: “Forgiveness is the fundamental condition 
of the reconciliation of the children of God with their Father and of men 
with one another.” !5 Formal judicial and administrative processes rarely aim 
to achieve reconciliation between disputing parties—let alone achieve it— 
for they tend to focus on the declaration of juridical facts and the vindication 
of rights. 


Regarding the negotiation of rights, PICARD ET AL. state, at p. 62: “In a conflict in which 
the rights of the parties are uncertain, one or more of the parties may prefer to rely on a 
rights-based process in order to clarify their legal rights or entitlements.” To this one 
should add cases in which a party seeks a decision that will establish a legal precedent. In 
such cases, litigation before a judge is more appropriate than mediation, unless the party 
comes to see that its better interests lie elsewhere than in establishing a precedent. 

There are some contrary views on the place of rights and obligations in mediated negotia- 
tion processes. For example, C. MENKEL-MEADOW, “The Many Ways of Mediation,” 
Negotiation Journal, 11 (1995), (= MENKEL-MEADOW) states at p. 227: “Mediation ... can 
be inclusive of rights and responsibilities, as well as needs and interests.” Further, at 
p. 232, MENKEL-MEADOW states: “I object to the continuing polarized and dichotomous 
ways of conceiving of mediation as either rights or interests-based or individualized or 
collectivized or political or psychological. Good mediation ... deal[s] with these levels 
simultaneously.” 

11 MACFARLANE, “The Mediation Alternative,” p. 13. 

? PICARD ET AL., p. 43. 

3 V, VINDEL@V, Mediation: A Non-Model, Copenhagen, Djgf, 2007, p. 248 (= VINDEL@V). 

14 Thid., p. 34. 

Catechismus Catholicae Ecclesiae, n. 2844. English translation in Catechism of the Catho- 
lic Church, revised in accordance with the Official Latin Text promulgated by Pope John 
Paul II, 1997, New York, Doubleday, 2nd edition, 2003, p. 750, n. 2844. 
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1.2 — Voluntary 


For a third party to be able to mediate, the disputant parties must be will- 
ing to negotiate and try to come to terms with each other’s interests. Some- 
times a third party is necessary in order to help disputants come to the point 
where they can acknowledge the potential benefits of negotiation and a 
mediated settlement; this kind of intervention is traditionally known as good 
offices, and it often precedes the intervention of a mediator.'© While media- 
tion is, therefore, typically voluntary, there is a trend in some jurisdictions 
towards mandatory mediation in certain kinds of disputes; e.g., the court- 
connected mediation program for civil litigation in the Canadian province of 
Ontario is mandatory and not left to the choice of the parties.!? 


Vindelgv observes: “In principle, all kinds of conflict can be mediated 
if the parties wish it. ... [T]he motivation of the parties is decisive for a 
successful mediation.”!® Picard et al. describe the “parties willingness to 
collaborate” as one of the “limitations of interest-based processes.” !° 
Indeed, as Vindelgv notes: “Voluntary participation means the parties can 
leave the mediation whenever they choose, and they are not bound by any- 
thing (except the expenses incurred in the first part of the mediation) until 
the final agreement is signed.””° The mediator is needed to facilitate the 
parties’ communications because these have become strained, or have even 
broken down, due to the conflict between them.”! But the parties them- 
selves are in charge of the mediation process: when they decide to enter 
into it, or to terminate it without reaching an agreement, as well as in 
between and through to the end. 


16 Cf. Sir E.M. Satow and Sir N. BLAND, A Guide to Diplomatic Practice, 4th Edition, 
London, Longmans, 1975, pp. 437- 438. 

17 PICARD ET AL., p. 45. 

18 VINDEL@V, p. 105. 

19 PICARD ET AL., p. 62. 

20 VINDEL®V, p. 98. 

7! B. MAYER, The Dynamics of Conflict: A Guide to Engagement and Intervention, 2nd edi- 
tion, San Francisco, Jossey-Bass, 2012, (= MAYER, The Dynamics of Conflict), states, at 
p. 271, that the essence of mediation lies not in settlement, but in helping the parties to 
communicate: “the heart of the process is the work a mediator does to help people in con- 
flict to communicate about the conflict in a constructive way.” 
PICARD ET AL., at p. 59, similarly describe the mediator as the facilitator of communications 
between the parties: “The mediator therefore focuses on trying to improve the quality of 
the information jointly available to the disputants by probing their interests and looking for 
creative options that could provide the basis for a mutual agreement.” 
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1.3 — Impartiality and Neutrality 


The meanings of the terms “impartiality” and “neutrality” need to be 
clear to all participants in a mediation process. At a minimum, the mediator 
managing the process must be free of conflicts of interest and treat the par- 
ties in a balanced manner. Often impartiality and neutrality on the part of 
the mediator mean being disinterested as regards both the conflicting goals 
of the parties and the specific outcome they may achieve, but this is not true 
in all conceptions of the mediator’s role. 


Among the views that Morris summarizes, Moore says “‘[i]mpartiality’ 
refers to an unbiased attitude and ‘neutrality’ refers to unbiased behaviour 
and relationships,” while Rifkin, Millen and Cobb use the term “equidis- 
tance” to describe how mediators should “actively support[ ] each party 
in a ‘symmetrical’ way;” and Fisher is quoted as saying that a “neutral 
mediator” must be like “a eunuch from Mars,” i.e., “an ‘outsider’ or 
stranger to the parties [without] any suggestion of bias toward one party or 
the other. ”?? 


Nevertheless, Morris acknowledges that “[d]etached objectivity is not 
universally sought. People from some cultural groups prefer ‘insider-par- 
tial’ intervenors ... who have strong and continuing affiliations with the 
parties, and who are known and trusted by all the parties.”?? Such “cultural 
groups” include institutions with their own culture as well as sub-cultures. 
Duryea as well notes a key advantage with “insider partials”: they bring 
“a sophisticated understanding of the parties, the issues, and the broader 
context in which the issues are situated.” Among the generic mediation 
models that Vindelgv identifies, she describes a so-called “organic model” 
in terms consistent with the use of “insider partial” mediators: “[H]armony 
and community are given higher priority than the interests of the individ- 
ual. [Mediation] aims to re-establish relations through the restoration and 
application of community values. The mediator has a duty to represent 
the values and shared interpretations of the community and therefore takes 
a dominant role in the mediation process and in its accepted outcome.” 
For her part, Morris indicates 


v 
D 


C. Morris, “The Trusted Mediator: Ethics and Interaction in Mediation,” in J. MACFARLANE 

(ed.), Rethinking Disputes, pp. 319-320. (= Morris, “Trusted Mediator.”) 

23 Ibid., p. 330. 

24 M. L. DURYEA, “The Quest for Qualifications: A Quick Trip Without a Good Map,” in 
C. Morris and A. PIRIE (eds.), Qualifications for Dispute Resolution: Perspectives on the 
Debate, Victoria BC, UVic Institute for Dispute Resolution, 1994, pp. 116-117. 

25 VINDELOV, p. 34. 
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... numerous examples of informal and formal insider mediation conducted 
within a variety of institutional settings from universities to churches. In 
such cases a person within the institution who is known and trusted by both 
persons is sought out for advice, counsel and conciliation. These processes 
may be unremunerated and informal and may bear little resemblance to the 
model of face-to-face mediation frequently taught in North America. It 
would be unfortunate if the practice of these informal processes were either 
explicitly or implicitly discouraged. ... It would be worse if these practices 
were implicitly or explicitly labelled ‘unethical’ by professional organisa- 
tions whose ethical framework excludes other perspectives.26 


Of the various models identified by Vindelgv, the “organic model” of 
mediation affords the third party the greatest scope for the exercise of dis- 
cretion. While this has its advantages—and it may be closest in spirit to a 
widespread attitude toward conflict resolution in the Church—there are also 
risks, both to the third party and to the parties themselves. Moreover, given 
that the mediation process generally “places great store on the personal 
discretion of the mediator,”?’ one must take care to ensure that one abuse of 
discretion is not replaced with another. 


Another model, associated by Picard et al. with governmental agencies, 
is also one that would fit in other contexts where disputes need to be resolved 
within the parameters of established legal rights and obligations. In such 
places, 

... the concept of ‘mediator as neutral’ does not readily fit: Government 
agency [mediators] are expected—and often required—to ensure that core 
principles and values of the agency’s statutory scheme are upheld in medi- 
ation discussions and in any agreement reached. ... When a mediator 
applies statutory principles, values, or requirements, they are no longer con- 
sidered neutral by some definitions of neutrality.?# 


Such governmental agency mediators are not neutral in terms of upholding 


legal rights and obligations, but they are neutral in terms of outcomes within 
the applicable legal parameters. 


Overall, Picard et al. see neutrality’s range of features like a continuum. 
At one end are “mediators who are more strict about their neutrality. They 
would not find it necessary to balance the power between participants ..., 
but rather would leave the playing field as it is.... They would also not be 
educational and would stay primarily with a rational analytic mode.” At the 


26 Morris, “Trusted Mediator,” p. 331. 

27 J, MACFARLANE, “Mediating Ethically: The Limits of Codes of Conduct and the Potential 
of a Reflective Practice Model,” Osgoode Hall Law Journal, 39 (2002), (= MACFARLANE, 
“Mediating Ethically”), p. 87. 

28 PICARD ET AL., p. 47. 
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other end are “mediators with a more expanded notion of neutrality. They 
would also deal with emotions and interpersonal conflicts ... and feel free to 
use any of the following modes: educational, rational-analytic, and thera- 
peutic, even occasionally the normative-evaluative mode. ”?? 


1.4 — Structured Process of Assisted Negotiation 


Mediators manage the negotiation process between the parties. As Mayer 
states: “The role of the mediator is to focus on the process of negotiation 
and to provide the parties with the structure for arriving at the best possible 
solution. ”30 Once the mediator’s mandate, as well as the ground rules and 
other norms to be followed in the mediated negotiating process, have been 
established, the stages of a mediated negotiation are essentially: 


(i) Stories: The parties relate how they see the dispute. The mediator asks lots 
of questions to help the parties clarify facts and perceptions, as well as their 


2 Ibid. 

30 B, MAYER, “The Dynamics of Power in Mediation and Negotiation,” Mediation Quarterly, 
16 (1987), (= MAYER, “Dynamics of Power”), p. 80. 

Cf. CANADIAN INSTITUTE FOR CONFLICT RESOLUTION, TPN 3: Developing Mediation Skills— 
Resource Guide, Canadian Institute for Conflict Resolution at St. Paul University, Ottawa, 
s.d. 

M.D. BENNETT and S.H. HUGHES, The Art of Mediation, 2nd ed., South Bend IN, National 
Institute for Trial Advocacy, 2005, at pp. 26-28, offer the following listing of steps in a 
mediation process: “intake, contracting, information gathering, issue identification, setting 
the agenda, resolving issues, reviewing agreements, drafting agreements.” 


31 


Mayer, “Dynamics of Power,” at p. 81, envisages a more detailed listing of procedures 

involved in a mediated negotiation process: 

1. Gaining access for all parties to relevant data and information. 

2. Ensuring the opportunity for each party to be heard. 

3. Helping parties to separate and articulate feelings, values, perceptions and interests, and 
to identify all relevant interests including those of unrepresented parties. 

4. Helping to develop a creative set of options that maximize the parties’ individual and 
collective interests. 

5. Helping parties evaluate the options that have been identified and their alternatives to 
a negotiated agreement. 

6. Designing and assisting in the selection of the options that maximize the satisfaction of 
the parties. 

7. Formulating the selected solution in a manner that increases its chances of being mutu- 
ally acceptable and anticipates to the greatest extent possible the potential for future 
misinterpretations or manipulations. 

8. Assisting in the design of an implementation procedure that promotes compliance and 
follow through. 

Whatever the listing, the issues and process stages are not translated into technical and legal 

terms “that can only be fully understood and determined by legal professionals.” PICARD ET 

AL., p. 58. 
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feelings and their expectations. Mediators reframe parties’ statements in 
positive, forward-looking ways so as to help defuse the situation and turn 
the parties towards collaborative efforts. 

(ii) Issues to resolve: The mediator helps the parties to communicate with one 
another and to frame the issues in dispute in a manner that is amenable to 
negotiation by the parties. 

(iii) Options: Negotiation through collaborative problem-solving by the parties, 
with the mediator facilitating their efforts. 

(iv) Settlement: Usually by consensus, even in multi-party mediations, since 
consensus is the most inclusive decision-making process.*! 


This structure is not rigid: “an experienced mediator must often move 
forwards and backwards through the different stages of the process. ”3? While 
some practitioners will try to employ a “linear agenda,” often the course of 
negotiations will appear like a circle or upward spiral, or even a juggling 
act with as many balls kept up in the air as long as possible, in order not to 
prejudge outcomes or prematurely foreclose options, and in order to avoid 
split-the-difference compromises.** This circular approach is consistent with 
the “single undertaking” concept that animates many complex negotiations: 
“nothing is agreed until everything is agreed.”*4 


As a general rule, the parties negotiate face-to-face; this makes it easier 
for the parties to feel each other out and explore options that they would not 
have thought of in advance if they had instructed legal counsel to negotiate 
on their behalf.’ But sometimes circumstances may require the mediator to 
shuttle between the parties, such as when bringing the parties physically 
together would risk counter-productive outcomes. 


Power, gender and culture often underlie disputes and can also complicate 
the mediation of disputes. Smyth observes that “[o]ne of the most problematic 


32. VINDEL@V, p. 101. 

33 MENKEL-MEADOW underlines, at p.226: “Mediation need not mean compromise.... 
Mediation explores the complementary interests of parties that can facilitate trades and 
can also expand creative possibilities.” 

The most prominent instances of use of the single undertaking concept are the rounds of 
negotiations under the World Trade Organization and its predecessor, the General Agree- 
ment on Tariffs and Trade. Cf. WORLD TRADE ORGANIZATION, Doha Development Agenda, 
“How the negotiations are organized,” accessed on 30 March 2012, at http://www.wto.org/ 
english/tratop_e/dda_e/work_organi_e.htm: “Single undertaking: Virtually every item of 
the negotiation is part of a whole and indivisible package and cannot be agreed separately. 
‘Nothing is agreed until everything is agreed’.” There are pros and cons to applying this 
concept and the related techniques to managing complex negotiations where issues are not 
discrete, but linked to one another in the parties’ minds, and where the parties’ relationship 
and possible reconciliation are at stake. 

MACFARLANE, “The Mediation Alternative,” at p. 13, observes: “Thorough exploration of 
needs and interests is rarely possible without the parties themselves being present.” 


35 
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issues for both critics and advocates of mediation is the potential for the exer- 
cise of power by either party, or by the mediator, in a manner that undermines 
the ideals of the mediation process—that is, self-determination and respectful 
dealing.” For Moore, power “is an attribute of a relationship[: ... a] party’s 
power is directly related to the power of an opponent.”*? Chornenki defines 
power as “the ability to get one’s way or to unilaterally bring about results or 
change, despite resistance. It is control of something or someone. ”?8 


Power imbalances create “concerns that the weaker party in mediation 
may be dominated and coerced into settlement.”*? There is a wide range of 
views as to whether mediation can or should aim to do anything about this. 
For Mayer, “[pJerhaps the most that should be expected of mediation is that 
it does not exacerbate inequities or prevent people from attaining support, 
redress, or assistance that might otherwise be available to them.”*° Else- 
where, Mayer states that mediation “can provide procedural equality but 
cannot usually alter the division of resources or the structural conditions 
that determine the basic power relations between the parties.” 


For Picard et al, “[w]here there is a large power imbalance between the 
disputants, interest-based [mediation] processes may lack sufficient proce- 
dural safeguards to ensure that the weaker party is protected from exploita- 
tion by the stronger party.” Waldman sees some protection for weaker 
parties in external legal norms: “[W]here extreme power imbalances exist, 
legal norms can be useful in delineating the minimal set of obligations owed 
the less powerful by the more powerful.”# Field and Simm see the exist- 
ence of external legal norms influencing the dynamics of negotiations 
between the parties: “an appreciation and understanding of the statutory 


36 SMYTH, “Mediation,” p. 362. 

37 Moore, Mediation Process, p. 389. 

38 G.A. CHORNENKI, “Mediating Commercial Disputes: Exchanging ‘Power Over’ for ‘Power 
With,” in MACFARLANE, Rethinking Disputes, (= CHORNENKI), p. 162. Further, CHORNENKI, 
at p. 163, identifies the following indicators of power differences: “how much information 
they have or control, ... how they speak and behave, ... whether they exhibit more extreme 
behaviours such as threats, coercion, or physical or verbal abuse which may negate a par- 
ty’s ability to give voluntary and informed consent.” MAYER, “Dynamics of Power,” at 
p. 78, lists 10 categories of sources of power, and he reduces the categories of approaches 
to exercising power to three: “rewards, punishment or persuasion” —often in combination, 
and usually in conjunction with limited “resources and an essentially distributive view of 
the world.” 

39 MACFARLANE, “Mediation Alternative,” p. 14. 

40 Mayer, “Dynamics of Power,” p. 85. 

41 Ibid, pp. 81-82. 

4 PICARD ET AL., p. 62. 

8 E. WALDMAN, Mediation Ethics: Cases and Commentaries, San Francisco, Jossey-Bass, 
2011, p. 26. 
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and regulatory framework for the formal discipline process can help each 
party understand its best alternative to a negotiated agreement.” 


For Vindelgv, mediators “need to consider how power is exercised in 
mediation, and how the abuse of power can be avoided.”* She concludes 
that “the powers of the parties are often eliminated by the process itself. ”46 
Chornenki is optimistic that the interest-based mediation approach deals 
effectively with power imbalances by re-focusing the direction in which 
power is exercised: 

[I]nterest-based mediation takes the emphasis off power as influence or control 
[‘power-over’] and places it on a different kind of capability, that of the ‘col- 
lective’ ..., here referred to as ‘power-with’. ... Power-with is not the absence 
of conflict, but the focusing of individual abilities on a common goal.“ 

[P]ower-with ... occurs ... when the parties begin ... to bargain in order to 
bring about a mutually acceptable readjustment of their interdependence.*® 


If disputants share these power-with values and attitudes, then there are 
good prospects for successful mediation processes. 


There are aspects of mediation that can feel threatening to what Chornenki 
calls “power-over” types (1.e., power-oriented personalities and institutional 
settings): “[Mediation] does entail some element of vulnerability and ‘let- 
ting-go’ in order to bring its rewards within reach.... For parties who are 
able and willing to suspend reliance on power as unilateral influence and 
control and to participate in a collective problem-solving effort, the media- 
tion process has much to offer. Menkel-Meadow concurs, placing such 
personal feelings in a larger context: “Mediation is often more democratic 
and participatory than other forms of dispute resolution, rule-making and 
other forms of social ordering.”*° 


It is inherent in the nature of negotiations that, if one party has something 
that the other party wants, then that party has some degree of negotiating 
leverage—a form of power. The interdependence implied by the parties’ 
mutual wants creates the motivation for the parties to negotiate voluntarily 
towards what Chornenki calls “a mutually acceptable readjustment of their 
interdependence. ”5! 


4“ L. FIELD and P.A. Simm, “Complaint-Mediation in Professions,” in J. MACFARLANE, 
Rethinking Disputes, (= FIELD and Simm, “Complaint-Mediation”), p. 270. 

45 VINDELØV, p. 232. 

46 Ibid. p. 235. 

47 CHORNENKI, p. 164. 

48 Tbid., p. 165. 

4 Tbid., p. 168. 

50 MENKEL-MEADOW, p. 226. 

51 CHORNENKI, p. 165. 
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1.5 — Confidentiality, without Prejudice 


Confidentiality is very important for successful mediations, because 
confidentiality helps the mediator to create a safe and non-adversarial space 
in which the parties can disclose information, express their needs and con- 
cerns, and exchange concessions. There is, however, no universal standard 
for confidentiality. Consequently, the mediator needs to discuss the options 
with the parties, and the meaning needs to be spelled out in the terms and 
conditions that the parties agree will govern their process. For example, the 
option that “nothing said or revealed in the process leaves the room” would 
be self-defeating in a situation where the participants represent constituen- 
cies that need to know what is going on, or if the parties have retained 
counsel who are not present in the room. In such circumstances, it could be 
more useful to agree that information could be shared outside the room on 
a need-to-know basis, but not beyond. If the media were making inquiries, 
the parties could perhaps agree on joint statements to the media. The 
Chatham House Rule, used worldwide, permits the external use of informa- 
tion, while protecting the identities of participants and permitting no outside 
attribution." In order to build trust among the parties and between them 
and the mediator, it is essential that any undertakings given be respected. 


Linked to confidentiality is the concept of without prejudice; i.e., that 
communications in the course of negotiations are to be deemed privileged 
and cannot be used subsequently as evidence in court. Picard et al. warn: “It 
is an improper use of mediation to enter the process in the hope of having 
information disclosed by the other party that can then be used in another 
process.” This would undermine the credibility, legitimacy and trust- 
worthiness of the mediator and mediation process. As Morris states: 


If ... mediators ... were called to give evidence in subsequent proceedings, 
there would be a strong deterrent to the use of mediation as a pre-trial 
settlement option. ... [C]ompelling a mediator to give evidence could 
impugn the perceived or actual non-partisan fairness of the mediator by 
requiring her or him to provide opinions, for example, about whether the 
parties (or one of them) was bargaining in good faith.5* 


52 “When a meeting, or part thereof, is held under the Chatham House Rule, participants are 
free to use the information received, but neither the identity nor the affiliation of the speak- 
er(s), nor that of any other participant, may be revealed.” CHATHAM HOUSE, “Chatham 
House Rule,” accessed at http://www.chathamhouse.org/about-us/chathamhouserule, on 
26 March 2012. 

53 PICARD ET AL., p. 44. 

5 Morris, “Trusted Mediator,” pp. 332-333. 
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Another possible approach to confidentiality is known as “open confi- 
dentiality” or “open mediation.” This is where the parties and the mediator 
intend at the outset that the mediator would be “a competent and compella- 
ble witness in any subsequent court proceeding.” 


Appropriate protections can be written into the mediation agreement, and 
any written documents can be marked privileged and without prejudice 
“to enhance the chances that courts will respect the confidentiality of the 
process.”>* However, there are exceptions to confidentiality and privileged 
communications: “Most jurisdictions provide a legal duty to inform the 
appropriate authorities ... where there is a threat of harm to any person, for 
example, if in caucus [a meeting between the mediator and one party] a 
party threatens to harm another person.”*” 


1.6 — Mediator Has No Decision-Making Authority 


The mediator does not impose—or even propose—solutions; he does not 
make decisions regarding substantive matters. Rather, he assists the parties 
in their collaboration to reach their own decisions. 


When mediators attempt to influence the substantive outcome, they should 
do this by utilizing the parties’ own capacity to take an objective look at the 
issues and interests of all involved. This generally means asking the right 
questions and helping parties to think through their choices and alternatives, 
rather than making substantive recommendations.’ 


Picard et al. observe that “the mediator’s authority is always contingent 
on the consent of the parties, even if the mediation process is made man- 
datory.”5? 


55 Tbid., p. 333. 

56 Ibid. 

Ibid. For example, the EU’s Mediation Directive (cf. fn. 7, supra), at article 7, §1 reads: 

[U]nless the parties agree otherwise, neither mediators nor those involved in the adminis- 

tration of the mediation process shall be compelled to give evidence in civil and commer- 

cial judicial proceedings or arbitration regarding information arising out of or in connection 

with a mediation process, except: 

(a) where this is necessary for overriding considerations of public policy ... in particular ... 

to ensure the protection of the best interests of children or to prevent harm to the physical 

or psychological integrity of a person; or 

(b) where disclosure of the content of the agreement resulting from mediation is necessary 

in order to implement or enforce that agreement.” 

58 Mayer, “Dynamics of Power,” p. 84. 

59 PICARD ET AL., p. 44. The authors, at p. 48, contrast mediators with judges: “The role of the 
judge is not to reconcile the interests of the disputants, but to determine who is right.” 
Further, say PICARD ET AL., at p. 49, the mediator helps the parties “find creative ways 
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Menkel-Meadow warns of risks of abuse when mediation goes beyond 
facilitation: “Mediation, like any process, can be turned opportunistically to 
serve problematic and corrupt ends.” Indeed, she relates cases where 
mediation was used “as a deceptive process which enhanced the power of 
the strong over the weak.”f! Such conduct destroys trust and the credibility 
of the process, as well as the legitimacy of any outcome. 


There is, however, a trend in some places away from purely facilitative 
mediation towards: 


e evaluative mediation: where the mediator exercises a judgemental 
role, making decisions for the parties that amount to imposing choices 
and solutions, much like a conciliator, and perhaps almost like an 
arbitrator; and 


e mediation-arbitration: where, if the parties are unable to settle with 
the assistance of the mediator, the latter puts on his/her arbitrator’s 
hat, as it were, and decides the case. 


If the mediator is to be given the authority to suggest solutions, or to take 
decisions and impose solutions, then at least the provisions in the mediation 
agreement concerning the mediator’s role, his/her impartiality/neutrality, 
and confidentiality need to be drafted so as to reflect such possibilities. 


1.7 — Non-Binding Process 


Mediation, as mentioned earlier, is a voluntary process, not only in terms 
of the decision to enter into mediated negotiations, but throughout the pro- 
cess and to the very end. Consequently, if a party feels aggrieved at any 
time, s/he may exit the process. This non-binding nature of the process acts 
like a safety valve, the very existence of which helps build trust between the 
parties, because they know that they have a way out, if necessary, or that the 
other party may leave if they are not fairly dealt with. This reduces risks of 
aggrievement, thereby enhancing the credibility of the process and the 


around some of the obstacles that impede progress or inhibit the parties’ ability to reach a 
consensual resolution [perhaps acting] as a sounding board, against which each party can 
test the accuracy of his or her perceptions of the actions and motives of the other, as well 
as the reasonableness or feasibility of his or her own claims and demands in response.” 

60 MENKEL-MEADOW, p. 220. 

6l Ibid., p. 235. 

© Cf., for example, R.A.B. BUsH, “Substituting Mediation for Arbitration: The Growing 
Market for Evaluative Mediation, and What It means for the ADR Field,” Pepperdine 
Dispute Resolution Law Journal, 3 (2002-2003), pp. 111-131 (= Buss, “Substituting 
Mediation for Arbitration”); PICARD ET AL., pp. 54-55; and MORRIS, “Trusted Mediator,” 
in particular p. 305. 
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legitimacy of any outcome. “The fact that mediation ultimately allows par- 
ties to accept or reject an agreement, no matter how strong the mediator’s 
hand, adds to the appeal of the process, since it eliminates (or at least vastly 
reduces) the risk of an adverse result by third-party decision.” 


However, there are some cross-currents, especially in the context of 
mandatory mediation. “Some jurisdictions in North America have adopted 
a rule that enables the mediator to impose sanctions if she believes that one 
party or the other has not come in good faith, adequately prepared, and 
ready to bargain seriously.”%* These kinds of measures are not usually 
available in voluntary mediation where the parties jointly agree to the 
ground rules that will govern their interaction. However, they can be help- 
ful in dealing with parties who would not otherwise participate seriously 
because, for example, they feel or know that they possess greater power 
than the other party, or simply because that is the way that they treat others. 


1.8 — Consensual Resolution by the Parties 


The parties, with the assistance of their mediators, arrive at their own 
solutions by consensus. They therefore have a sense of ownership of the 
outcome which is inclusive, in a mutually satisfactory way, of their various 
interests. Consensus is a shared sense of general agreement, achieved not by 
voting, but by hearing the reactions of the parties signifying that the out- 
come is good enough, a win-win solution as between the parties themselves, 
practical and tailor-made to suit their various interests. Consensus can range 
from everyone-can-live-with-the-outcome to everyone-enthusiastically-sup- 
ports-the-outcome. 

Reaching agreement is a private matter between the parties. “Success 
and failure are for the parties alone to decide,” says Macfarlane. Such 
agreements may be governed solely by the law of contracts, or they may be 
subject to legal standards and other external parameters to which a settle- 
ment must conform, as discussed in section 1.3, supra. 


If an agreement is not drafted in sufficiently precise, contractual lan- 
guage, then such agreements “rely on the goodwill of the parties for their 
enforcement.” For this reason it can be essential to have the parties’ legal 
advisors review the agreement before signing, in order to ensure that 
the desired outcome is reflected in the written text. Picard et al. warn that 


63 Busu, “Substituting Mediation for Arbitration,” p. 117. 

64 J, MACFARLANE, The New Lawyer: How Settlement Is Transforming the Practice of Law, 
Vancouver, UBC Press, 2008, quoted in SMyTH, “Mediation,” p. 383. 

65 MACFARLANE, “Mediation Alternative,” p. 20. 

66 Thid., p.4. 
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“[blecause they rely on consent, interest-based processes may lack suffi- 
cient enforcement ‘teeth’ to ensure that the disputants will actually comply 
with their agreements.”°’ However, because the parties themselves make 
and are responsible for the outcome, they have a sense of ownership and 
they tend to be better disposed to comply with their undertakings than if 
these are imposed by a third party without enforcement mechanisms. 


Mediated settlements yield numerous advantages compared to more formal 
processes. Among the advantages of mediation in the context of complaints 
against medical doctors in the Province of Ontario, Canada, Field and Simm 
report that the costs of mediation are one-tenth of the costs of formal discipli- 
nary hearings, and cases are resolved sooner and more satisfactorily: the com- 
plainant has “the chance to obtain a relatively fast and highly responsive res- 
olution to [his/her] complaint;”®* the complainant has “a sense of closure 
earlier,” while “the practitioner does not have the matter hanging over him{;] 

. remedial action is taken more quickly; and the backlog of complaints 
may be reduced[;] ... the complainant can obtain the psychological benefits 
that result from playing an active role throughout the process..., rather than 
being mere observers as a tribunal imposes a resolution.”® Moreover, there 
is a high success rate, with almost 85 per cent of cases examined yielding 
agreements where third party neutral complaint-mediation was used.” As for 
which types of cases particularly lend themselves to mediation, Field and 
Simm observe that “an ‘appropriate’ case for mediation usually involves an 
isolated incident that does not warrant public sanctions, and that seems 
amenable to a less formal process.”’! The benefits that Picard et al. note are: 
a tendency to lower risks of non-compliance than with “more coercive deci- 
sion-making processes like litigation,”’* and reduced human and emotional 
costs of being vindicated, which can also be “quite high ... for example, it 
may be difficult for a complainant to re-establish relationships with other 
co-workers or supervisors who were not directly involved in the complaint. ” 7? 


Where demands for financial compensation are part of a mediated nego- 
tiation, the ultimate pay-out may not differ from an arbitral award or judicial 
decision, but with mediation the financial and human costs of the process 
can be substantially lower and the time required for resolution can be faster 
than with formal arbitral or judicial processes. 


67 PICARD ET AL., p. 62. 

68 FIELD and SIMM, “Complaint-Mediation,” p. 271. 
® Ibid. p. 268. 

7 Ibid. p. 270. 

7 Ibid. p. 266. 

72 PICARD ET AL., p. 60. 

73 Ibid. p. 61. 
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2 — Mediation in the Church 


The Codex Iuris Canonici 1983 (CIC 1983) provides for the use of medi- 
ation as a means to resolve disputes in two broad areas of canonical practice: 
(a) as an alternative to litigation before ecclesiastical courts (cc. 1446 and 

1713-1715)"; and 
(b) as an alternative to dealing with “contentions” or “controversies” through 
administrative recourse procedures (c. 1733). 


2.1 — Mediation as an Alternative to Litigation (cc. 1446, 1713-1715) 


Canon 1446 §1 establishes a principle, a moral obligation, for all Chris- 
tians—“and especially bishops” (in primis autem Episcopi)—to “avoid liti- 
gation among the people of God” and to “resolve litigation peacefully” 
(pacifice), “as soon as possible” (quam primum), “without prejudice to jus- 
tice” (salva iustitia). Paragraph 2 gives judges broad authority to encourage 
disputants to settle out of court, before or even after the start of litigation, 
and only mediatio is specifically mentioned as one of the “suitable means” 
(vias idoneas) that a judge is to suggest to parties with a view to “an equi- 
table solution to the controversy” (aequa controversiae solutione). Equity, 
reconciliation, harmony and communion are the objectives, more than the 
vindication or defense of rights. Paragraph 3 gives judges authority to 
choose between seeking “an agreement” (transactio) or “the judgement of 
arbitrators” (arbitrorum iudicio), limiting these options to disputes concern- 
ing “the private good of the parties.” (Paragraph 3 then refers to cc. 1713- 
1716 where these options are amplified; only cc. 1713-1715 are relevant to 
mediation.) Coriden describes c. 1446 as “a general warrant given to the 
judge to settle disputes out of court. The judge may use nearly any reasona- 
ble means to do so. ... [Ecclesiastical] tribunals, therefore, are in a good 
position to assist [the faithful], not by quickly accepting their complaint 


174 Tn the Codex canonum Ecclesiarum orientalium, auctoritate Ioannis Pauli PP. II promulg- 
atus, fontium annotatione auctus, Libreria editrice Vaticana, 1995, English translation Code 
of Canons of the Eastern Churches: Latin-English Edition, New English Translation, 
Canon Law Society of America, Washington, 2001, the corresponding provisions are 
CCEO cc. 1103, 1164, 1165, 1169, 1181§1, 1182 §1, 1183. There is no CCEO counterpart 
to CIC c. 1713. P.A. BONNET, “Commentary, c. 1446,” in A. MARZOA ET AL. (eds.), Exe- 
getical Commentary on the Code of Canon Law, vol. IV/1, Wilson & Lafleur, Montreal, 
2004 (= MARZOA ET AL., Exegetical Commentary, [volume number]), at p. 859, says that 
CCEO cc. 1164-1184 provide a “more careful, and therefore more effective, discipline” 
than CIC 1983 cc. 1713-1716. An investigation of the relevant CCEO canons is beyond the 
scope of this study. 


75 The corresponding provision in the CCEO is c. 998. 
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(libellus), but by employing the judge’s authority to lead them toward 
another, simpler and more satisfying method of dispute resolution.””° 


Canon 1713 establishes the two broad categories of procedures that can 
be used to avoid trials (iudiciales contentiones): “an agreement or reconcil- 
iation” (transactio seu reconciliatio) and arbitration. In cc. 1714 and 1715, 
transactio is used without seu reconciliatio. There has been some debate 
over the meaning of transactio seu reconciliatio." The concern is not 
whether mediation is covered, but whether conciliation is covered. Indeed, 
the scholars in question appear not to be interested in mediation at all.” 
The outcome of the debate, however, is that transactio likely refers to 
court-approved settlement, while reconciliatio likely refers to extra-judicial 
settlement that leads to the withdrawal of a complaint. It would seem logi- 
cal, given that cc. 1713-1716 serve to amplify c. 1446, that the distinction 
between transactio seu reconciliatio applies to both mediated and concili- 
ated outcomes. 


76 J.A. CORIDEN, “Alternative Dispute Resolution in the Church,” CLSA Proceedings 48 
(1986), (= CORIDEN, “Alternative Dispute Resolution”), p.71. 

STELTEN defines transactio as a “settlement, an agreement by which a controversial matter 
is settled without a formal trial.” L.F. STELTEN, Dictionary of Ecclesiastical Latin, Pea- 
body, MA, Hendrickson, 2006, p. 326. 

The limited interest in mediation as an alternative to litigation by canonists whose commen- 
taries are among the most important in several languages may go some way toward explain- 
ing why mediation has had such a low profile in the Church. Cf., in particular, K. LUDICKE, 
“ProzeBrecht: Vermeidung von Gerichtsverfahren, Kommentar zu cc. 1713-1716” 
(= LUDICKE, “Kommentar zu cc. 1713-1716”), in K. LUDICKE (ed.), Miinsterischer Kommen- 
tar zum Codex Iuris Canonici, Essen, Ludgerus, 1985 - , Loseblattwerk, Stand 44, Ergän- 
zungslieferung Juli 2009 (= LUpiIcKkeE, MKIK, [canon number], [margin number]); and 
R. RODRIGUEZ-OCANA, “Commentary, cc. 1713-1716,” in MARZOA ET AL., Exegetical Com- 
mentary, vol. IV/2, pp. 1964-1983 (= RODRIGUEZ-OCANA, “Commentary, cc. 1713-1716”). 
Cf. also Z. GROCHOLEWSKI, “Révision du procés canonique,” Studia Canonica, 11 (1983), 
pp. 357-385; and Z. GROCHOLEWSKI, “Der Dienst der Liebe in der kirchlichen Gerichts- 
barkeit,” De Processibus Matrimonialibus, vol. 9 (2002), pp. 139-153 (= GROCHOLEWSKI, 
“Révision du procés canonique” and GROCHOLEWSKI, “Dienst der Liebe,” respectively). 
Further, the entry for “mediation” in the analytical index of the CLSA English edition does 
not mention c. 1733. The analytical index prepared by the Faculty of Canon Law at 
the University of Navarra, originally in Spanish, and used in translation in the English and 
French editions of the Code published by Wilson & Lafleur, has no entries at all for “medi- 
ation.” Cf. MARZOA ET AL., Exegetical Commentary. Neither is “médiation” mentioned in 
the analytical index in the other French translation, SOCIETE INTERNATIONALE DE DROIT 
CANONIQUE ET DE LEGISLATIONS RELIGIEUSES COMPAREES, Code de droit canonique, Texte 
officiel et traduction frangaise, Paris, Centurion-Cerf-Tardy, 1984. However, X. OCHOA, 
Index verborum ac locutionum Codicis luris Canonici, Citta del Vaticano, Libreria Editrice 
Lateranense, 1984, includes c. 1733 under “mediatio, onis”. Moreover, the analytical index 
of the Eastern Code contains an entry for “mediation” at CCEO c. 998 §1 which corre- 
sponds to CIC c. 1733. 
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2.2 — Mediation as an Alternative to Administrative Recourse (c. 1733) 


Canon 1733 concerns disputes between ecclesiastical authorities and those 
subject to them. The canon does not use the term transactio seu reconciliatio 
found in c. 1713.” But in parallel to c. 1446 §2, c. 1733 §1 identifies “an 
equitable solution” to be sought “by common counsel” (de aequa solutione 
quaerenda communi consilio) as the end to strive for, so as to avoid “any 
contention” (contentio) and to bring to an end (dirimatur) the controversy 
(controversia) “in a suitable way” (per viam idoneam), whenever someone 
feels “aggrieved by a decree” (i.e., a singular administrative act). Where 
c. 1446 §2 speaks of graves homines, c. 1733 §1 speaks of graves personae 
(CLSA translation: “reputable” and “wise persons”; CLSGBI: “serious- 
minded persons”). 


As with cc. 1446 and 1713-1715 to avoid litigation, various means would 
appear available under c. 1733 to avoid the use of hierarchical administra- 
tive recourse procedures; e.g.: 


(i) negotiation between the parties without assistance, or with assistance only 
as far as is necessary to convince them to negotiate; 

(ii) negotiation with the assistance of a mediator; and 

Gii) negotiation with the assistance of a conciliator who not only facilitates, but 
also is able to suggest solutions and indicate their relative advantages. 


As Liidicke observes, c. 1733 §1 assumes that the participation of the 
ecclesiastical authority as one of the parties in the dispute will ensure that 
the public good is respected in the outcomes of these alternative forms of 
dispute settlement.*° 


7 Although the expression transactio seu reconciliatio is not used in c. 1733, there is the 


question whether the term reconciliatio can be used by analogy to describe the settlement 
of controversial matters without formal administrative recourse procedures under c. 1733. 
At any rate, the canon contains no Latin term that expresses the outcome of the procedures, 
other than aequa solutio which has a parallel in c. 1446 §2. 

80 LÜDICKE, MKIK, c. 1733, Rdnr. 2: “[1733 $1] geht davon aus, daß durch die Beteiligung des 
Verwaltungsorgans als Streitpartei für die Belange des öffentlichen Wohles gesorgt ist.“ 
Both LUDICKE and MIRAS are of the view that arbitration is not possible under c. 1733. For 
LÜDICKE, the key datum is that §2 permits aequas solutiones only to be suggested (sug- 
gere), not imposed. (LUDICKE, MKIK, c. 1733, Rdnr. 9.) In addition, LUDICKE says that this 
norm would have been scarcely imaginable under the pre-1983 law because it disregards 
the sovereign aspect of ecclesiastical administration in order to favour attempts at amicable 
settlement. (Ibid., Rdnr. 1: “Das Bemerkenswerte daran ist, daß unter Absehen von der 
hoheitlichen Funktion der Verwaltung diese hier zu einem gütlichen Einigungsversuch 
aufgefordert wird, was im alten Recht aufgrund des dort herrschenden Kirchenverständ- 
nisses schwer vorstellbar gewesen wire.”’) 

For MIRas, “it is not acceptable to submit ... to the judgement of arbitrators ... matters in 
which only the [ecclesiastical] authority is competent,” since arbitration imposes, rather 
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The only ADR specifically mentioned in c. 1733 is “using the mediation 
and effort of wise persons to avoid or settle the controversy in a suitable 
way.” Paragraphs 2 and 3 provide for the establishment of a diocesan office 
or council “whose function is to seek and suggest equitable solutions” 
according to particular law enacted either by the conference of bishops or by 
the diocesan bishop. Paragraph 3 states that such an office or council can 
also be of assistance with cases at the c. 1734 stage, “when the revocation 
of a decree has been requested according to the norm of c. 1734 and the 
time limits for making recourse have not elapsed.’’*! This would seem to be 
an instance of “good offices”, described supra (cf. fn. 16). 


2.3 — The Key Elements of Mediation in the Canonical Context 


Despite the clear references to mediation in CIC 1983, there does not 
appear to be a clear understanding of the differences between the various 
types of ADR, and the focus—both in territories that have attempted to 
implement the norms and among canonical commentators—has been on 
conciliation and arbitration, not on mediation. Various sources and com- 
mentators indicate that bishops’ conferences and/or diocesan bishops around 
the world have made efforts to implement these universal norms in their 
territories: Argentina, France, Germany, Netherlands, Nigeria, Panama, 


than proposes, solutions. (J. MIRAS, “Commentary, c. 1733” in MARZOA ET AL., Exegetical 
Commentary, vol. VI/2, (= Miras, “1733”), p. 2063.) But the hierarchical superior who 
deals with the recourse is a form of arbitrator, albeit one who is to act on behalf of the 
public good of the Church, not the private interest of the parties. Accordingly, c. 1739 
permits the superior, “as the case warrants, ... not only to confirm the decree or declare it 
invalid, but also to rescind or revoke it or, if it seems more expedient to the superior, to 
emend, replace, or modify it.” 

81 Miras, “1733,” at p. 2057, calls supplicatio the petition that a person who feels aggrieved 
by a singular administrative act must address to the author of the act, as required by c. 1734, 
before launching the hierarchical administrative recourse process. E. CAPPELLINI, La 
Normativa del Nuovo Codice, Brescia, Queriniana, 1983, (= CAPPELLINI), at p. 410, calls it 
a “petizione preventiva” (preventive petition) and considers it to be preferable to seeking 
“un’equa soluzione amichevole” (an equitable and amicable solution) under c. 1733. He 
calls c. 1734 “il meccanismo più importante e dovrebbe rivelarsi in pratica più efficace al 
fine de evitare una lite tra fedele e autorita...” It is unclear whether c. 1734 has worked so 
satisfactorily in practice, for the use of a third party is often necessary when direct commu- 
nication between the parties is not “possible, prudent or productive.” Miras, “1733,” 
p. 2059. 

# Tn the United States, the various procedures that were envisaged for the offices/councils 
that could be established pursuant to c. 1733, tended to be “given the generic label of ‘due 
process’.”” PAPROCKI, p. 1827. Cf. LAWENA for an example of a study from much further 
afield that also focuses on conciliation and arbitration. 
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Philippines, Salvador, the French-speaking parts of Switzerland, Tanzania 
and the United States. It is not clear how effective these processes have 
been, for there do not appear to be any such studies in the public domain, 
other than the Canon Law Society of America’s (CLSA) studies of the “due 
process” efforts undertaken by the United States Conference of Catholic 
Bishops (which efforts included mediation, but which focused on concilia- 
tion, arbitration and administrative tribunals) and the comments of numer- 
ous American and Canadian canonists.® If there are any other such studies, 
they have not been mentioned in the available literature. Further, it seems 
that France is the only country whose bishops’ conference has established a 
service dedicated to mediation, albeit with very limited resources.*+ A Cana- 
dian initiative led by Morrisey for the Canadian Conference of Catholic 
Bishops appears not to have left the drawing boards. 


We will now review how mediation is dealt with in the Church, based on 
the universal law of the Church and relevant canonical commentaries, using 
the key elements of mediation identified in Part 2 of this study. 


83 Cf. CANON LAW SOCIETY OF AMERICA, Due Process in Dioceses in the United States, 1970- 
1985: Report on a Task Force Survey, Washington DC, Canon Law Society of America, 
1987; and CANON LAW SOCIETY OF AMERICA, The Protection of Rights. PAPROCKI, at 
p. 1828, fn. 56, summarized the survey results in these terms: Of the 185 dioceses and 
eparchies existing in the USA at the time of a CLSA study, “[flive dioceses or 3% of the 
185 dioceses in the United States at the time of the study, account[ed] for 69% of the cases 
decided.” Further comments on the “due process” efforts in the United States will be cited 
in due course, infra. 

84 CONFERENCE DES EVEQUES DE FRANCE, “Un nouveau service dans l'Église catholique en 
France: Service Accueil-Médiation pour la vie religieuse et communautaire,” 2001, accessed 
at http://www.cef.fr/catho/actus/archives/2001/20010521service2.php, 2 April 2012. For 
additional details, cf. DIOCESE D’EVRY-CORBEIL-ESSONNES, “Service Accueil-Médiation 
pour la Vie religieuse et Communautaire,” s.d., accessed at http://evry.catholique.fr/ 
Service-Accueil-Mediation-pour-la, 2 April 2012 (= DIOCESE D’Evry, “Service Accueil- 
Médiation”): “Le SAM est un service de la CEF, créé en 2001, pour accueillir et écouter 
des personnes (parents, membres de communautés anciennes ou nouvelles, anciens mem- 
bres) s’estimant lésées par les agissements d’une communauté catholique et/ou dénonçant 
ses dysfonctionnements (abus de pouvoir, mauvaise gestion des biens, manipulations...) ... 
Dès le départ, les évêques ont tenu à ce que soient entendues les personnes qui s’interrogent 
sur ce qu’elles perçoivent, de l’intérieur ou de l’extérieur, comme déviances dans telle ou 
telle communauté déterminée. Servir le dynamisme de l'Évangile demande toujours, si 
nécessaire, de signaler et de corriger ce qui fait obstacle.” The Service Accueil-Médiation 
has only 9 members to serve all of France: two laypersons (a mother and a father), a secu- 
lar priest and six professed religious (two male and four female). Complaints are directed 
to the deputy secretary-general of the Bishops’ Conference of France. 

85 MARTENS, at p. 250, states: “L’idée originale était de créer un tribunal administratif 
national pour le Canada ... responsable pour la conciliation, la médiation et l'arbitrage, 
ainsi que pour la résolution administrative de conflits.” 
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2.3.1 — Focus on Reconciliation of Interests and Restoration of 
Relationships 


While c. 1446 §1 establishes a moral obligation to avoid lawsuits among 
Christ’s faithful (Christifideles omnes ... sedulo annitantur ...), c. 1733 §1 
asserts merely that it is valde optandum (particularly or greatly to be desired) 
that disputes over singular administrative decrees between their authors and 
any aggrieved persons be resolved without using the formal procedures for 
hierarchical administrative recourse. Coriden calls this an “earnest recom- 
mendation.”#% However, the goal of both canons is the same: “equitable 
solutions.” Aequitas, says Liidicke, implies solutions that comply with the 
law, but which go beyond the law, to consider other factors, such as neces- 
sity, appropriateness, the consequences for the attitudes and situations of 
affected persons in relation to the Church, etc.*” 


Cardinal Grocholewski says that the Church prefers alternative forms of 
dispute resolution over formal judicial (and, by implication, administrative) 
processes, because this route offers a better chance of achieving the goals of 
amicable outcomes, reconciliation, forgiveness and the healing of the 
wounded communio of the ecclesiastical community. Cappellini under- 
lines the legislator’s desire to ensure harmony and communio among the 
people of faith.® Lawena says that the Church’s purpose in “fostering” rec- 
onciliation is “to ensure that the consciences of the faithful are formed not 


86€ CORIDEN, “Alternative Dispute Resolution,” p. 72. 

87 LÜDICKE, MKIK, c. 1733, Rdnr. 8, states regarding §2: “Entsprechend der Bedeutung des 
Begriffes aequitas im kanonischen Recht ist damit eine Lösung gemeint, die dem Recht 
entspricht, aber darüber hinausgehende Gesichtspunkte erfaßt, nämlich die der Notwendig- 
keit, der Angemessenheit, auch der Rücksichtnahme und Schonung, in jedem Fall aber der 
Auswirkung auf die Stellung des Betroffenen zu und in der Kirche.” 

88 Z. GROCHOLEWSKI, “Dienst der Liebe,” p. 150, under the heading “Friedliche Lösungen der 

Streitsachen,” states: “Wenn man sich den rechten Begriff von Kirche vor Augen hält, 

kann es in der kirchlichen Gemeinschaft nicht einfach darum gehen, daß derjenige siegt, der 

Recht hat, sondern daß im Geist der Liebe, der Versöhnung und auch der Vergebung (ohne 

sich auch nur mit einem bloßen Kompromiß zu begnügen), die verletzte ‘communio’ geheilt 

wird, die geschuldete Zusammenarbeit unter den Gliedern des mystischen Leibes der 

Kirche wieder hergestellt und wirksam gemacht wird, die fruchtbare Verwirklichung der 

eigenen spezifischen Berufung des einzelnen Gläubigen gefördert und die geistlichen Güter 

aufgewertet werden. ... All dies kann zweifellos mit viel größeren Erfolgschancen durch 
auBergerichtliche Lösungen erreicht werden. Dazu is zu vermerken, daß: a) ... der Kodex 
des kanonischen Rechtes solche Lösungen eindeutig bevorzugt; b) in der Kirche de facto 
gerichtliche Streitsachen—außer den Ehenichtigkeitsverfahren ...—äuferst selten sind 

(auch wenn dies zum Teil der geringen Kenntnis des Rechtes zuzuschreiben ist). ” 

CAPPELLINI, p. 409: “... il legislatore ha avuto a cuore le particolari esigenze de armonia e 

de conservazione della communio che si pongono nell’ambito del populus fidelium ...” 


89 
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only to seek justice and right, but also to remember that charity is the greater 
of the Christian virtues, and is the basis of Church communion.”®? ADR, 
and especially interest-based mediation, are therefore congruent with deeply 
held Christian values. 


The risk, however, is that—despite these canonical objectives and sup- 
portive theology—parties and/or practitioners will focus more on the rights 
and obligations that are ostensibly the subject of the dispute, rather than the 
underlying concerns of the parties. For all the good work of the Canon Law 
Society of America and the United States Conference of Catholic Bishops in 
promoting ADR, some have questioned the focus of the CLSA models on 
vindicating “rights” rather than reconciling “interests” through processes 
for conciliation, arbitration and adjudication before an administrative tribu- 
nal. Bass among others considers that “the greatest due process challenge 
would be to develop effective mechanisms to resolve [interest-based] con- 
flicts.”°! Bass wonders “whether conciliation and arbitration procedures are 
able to handle such disputes or whether dioceses need to develop other 
modes of alternative dispute resolution, such as mediation, the use of an 
ombudsperson or other creative methods.”®” Morrisey, as both a scholar and 
a long-time practitioner, underlines the importance of reconciling differ- 
ences on the human level—and not merely at the level of rights and obliga- 
tions—in order to ensure settlements that endure. “Personally, I prefer to 
address the real human needs, although at times it must be recognized that 
these do not correspond to what the parties are looking for.”®? The third 
person who intervenes in a dispute needs to be able to discern, and help the 
parties themselves to discern, what their real interests are in order to achieve 
reconciliation and agreements that last. 


2.3.2 — Voluntary 


The Service Accueil-Médiation pour la Vie religieuse et communautaire, 
a service of the Conférence des évéques de France, seems to operate in a 
manner consistent with the autonomy of will of the parties, at least that of 


90 LAWENA, p. 86. In addition, at pp. 33-34, LAWENA says that the search for reconciliation is 
“a conspicuous feature” of traditional African dispute resolution processes that continues 
today, albeit in a somewhat attenuated manner, since the introduction of the Western court 
system and the tendency to judicialize disputes and to focus on rights and technical legal 
issues. 

% R.E. Bass, “Due Process: Conciliation and Arbitration,” CLSA Proceedings, 53 (1991), 
(= Bass, “Due Process”), p. 75. 

% Ibid. Emphasis added. 

°3 MORRISEY, “Thoughts on Advocacy,” p. 315. 
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the complainants.” It is not clear how voluntary these processes are from 
the respondents’ side. 


In the United States, where the efforts to implement ADR in ecclesiasti- 
cal disputes have tended to focus more on conciliation and arbitration than 
mediation, Coriden states that “the leading causes for the lack of success of 
due process were that the people did not know of their existence, priests and 
bishops do not support the procedures, and that these leaders have not sub- 
jected themselves to the processes.” Beal identifies the lack of awareness 
of the existence of such procedures as inhibiting their use or resulting in 
people being referred to them only after their positions have become rigid 
and relations are poisoned.” One may ask how free people are to take 
decisions if they are uninformed. Beal also mentions the concern that “often 
subtle and not so subtle pressure is brought to bear on disputants to coerce 
them into conciliation or arbitration instead of pursuing the vindication of 
their rights in available administrative or judicial fora. ... [S]uch prodding 
may cause parties to surrender their rights in some cases.”°? Such coercion 
would seem to be directed at both complainants and respondents, but Beal 
notes the “resistance of church officials [which] is probably symptomatic of 
a rather pervasive view of these procedures as unwanted and unneeded 
intrusion by outside meddlers into ecclesiastical administration.”** 


Beal attributes “this lack of institutional acceptance” to “a deep-rooted 
expectation of passivity” where “concern for the protection of rights within 
the Church is, in large measure, in significant discontinuity with tradition, 
history and past practice.” The rights and roles of the laity were viewed 
more expansively by the Second Vatican Council and CIC 1983 than by 
previous ecumenical councils and C/C 1917, but the Church’s top-down 
approach is rooted not only in canon law and theology, for attitudes often 
resist changes that are seen as taking away entitlements. Beal notes that 
“there is no strong incentive to enter the process.” 10 

. with nothing to gain but good will and much to lose by their voluntary 
participation in conciliation, ecclesiastical office holders whose actions 


%4 Cf. fn. 84, supra. 

% J.A. CORIDEN, “What Became of the Bill of Rights?” CLSA Proceedings, 52 (1990), 
p. 185. 

% J.P. BEAL, “Protecting the Rights of Lay Catholics,” Jurist, 47 (1987), (= BEAL, “Protect- 
ing the Rights of Lay Catholics”), pp. 142-144. 

97 Tbid., p. 149. 

%8 Tbid., pp. 145-146. 

9 Ibid., p. 146. 

100 Thid., p. 151. 
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have allegedly violated rights of the faithful, have had scant incentive to 
engage in conciliation and subtle sanction for intransigence.!°! 


For this reason, diocesan bishops are seen as having a “key role” in 
establishing and making effective procedures for the protection of rights of 
persons in the Church: “[W]here the ordinary was supportive and had 
bound himself to the process, [there was] real success in encouraging the 
faithful to use the procedures.” 10? Moreover, the presence of a layperson in 
charge “often established a degree of trust in the process and in those 
involved with the process.”!™ This observation indicates that the presence 
of clergy will often inspire less confidence that procedures and outcomes 
will be fair and efficient than the presence of lay persons. 


2.3.3 — Impartiality and Neutrality 


By and large, the Church has a different conception of conflicts of 
interests, impartiality and neutrality than that found in government or civil 
society in many countries. There would appear to be two principal reasons 
for this. First, ordained clergy, when performing their official functions are 
to act in the public interest of the Church, for they act in persona Christi. 
Consequently, there is a presumption that private, personal interests do not 
distort the decisions of persons acting on behalf of the Church. Second, 
since the middle ages, the Church has an inquisitorial legal system, in which 
persons participating in cases of whatever nature are expected to inquire 
collaboratively into the truth, rather than engaging in an adversarial process. 
Accordingly, Vondenberger can state that the Diocese of Cincinnati’s 
“Office of Mediation ... has become a separate office directly under the 
Office of the Archbishop which ... precludes possible conflicts of inter- 
est.”!°4 Nevertheless, Bass questions such arrangements: “[S]hould an 
office ... be totally independent? If not, to what extent should it be depend- 
ent upon the diocesan ordinary?” !° Conflicts of interest are an issue that 
does not loom as large in the canonical literature as it does in the secular 
literature. 


There is, however, considerable discussion of the qualifications and other 
traits to be required of suitable mediators. The only qualification required by 


101 J.P. BEAL, “On Due Process: The Third Decade,” in CLSA, Protection of Rights, p. 10. 

102 Bass, “Due Process,” p. 72. 

103 Thid., p. 72. 

104 V, VONDENBERGER, “Effective Due Process Is Possible in the Church,” Studia Canonica, 
30 (1996), (= VONDENBERGER), p. 173. 

105 Bass, “Due Process,” p. 75. 
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the Code is that mediators be graves homines/personae (i.e., “reputable,” 

“wise” or “serious-minded” persons). When Coriden asks, “Who will do 

the mediating, facilitating, negotiating and conciliating?”, he answers: 
Committed and respected members of the Catholic community who have 
some breadth of live experience and some human relations and communica- 
tions skills can do the job. ... They should be mature persons who have 
good listening skills and the ability to discern and articulate true meanings. 
They need to have common sense and a feel for fairness. If judges or law- 
yers or canonists, so much the better, but [t]here are many esteemed mem- 
bers of our local churches, both lay and clerical, who could perform these 
reconciliatory roles with relative ease. 


In French, graves homines has been rendered as sages (wise persons), 
which seems to have provoked some unfavourable caricatures, as well as a 
do-nothing attitude in the face of an apparent shortage of wise persons.!07 
The nine members of the Service Accueil-Médiation in the French Church 
are all bound by professional secrecy; no more is said about their qualifica- 
tions,!°8 


Del Amo and Calvo present a set of requirements that are somewhat 
contradictory: “members of the family, friends, persons enjoying their con- 
fidence or who can be recommended for their impartiality, their goodness 
and their prestige.” ! This first part of their statement is more in line with 
the idea of “insider partials,” discussed supra, but in the same breath Del 
Amo and Calvo speak of “impartiality” —and seem to be the only ones to 
do so. For his part, Morrisey speaks of “neutrality,” warning of the risk of 
its loss by a canonical advocate intervening in a dispute as a supposedly 
neutral third party: “It often happens when cases are beginning that the 
advocate, in an effort to defuse the situation, ends up caught in a triangle. 
This can become very delicate and can jeopardize neutrality.” !!° Such situ- 
ations usually arise when the third party mediator has lost the parties’ trust 
because the mediator’s impartiality or neutrality has been compromised in 
their eyes: perhaps there was a perception of bias shown in some way, or 
perhaps there appeared to be a lack of empathy for one party’s situation, 


106 CorIDEN, “Alternative Dispute Resolution,” pp. 76-77. N.B.: The inclusion of “negotia- 
tion” in CoORIDEN’s list of tasks that an arbitrator/conciliator/mediator performs suggests, 
once again, that the roles of such persons are not clear in the canonical context. 

107 MARTENS, p. 229: “Mais il ne faut pas exagérer le rôle du sage et même faire attention de 

ne pas en faire une caricature ou un prétexte 4 un certain immobilisme.” 

108 DIOCESE D’Evry, “Service Accueil-Médiation.” 

19 L, DEL Amo and J. CALVO, “Commentary, cc. 1404-1475,” in E. CAPARROS ET AL. (eds), 
Code of Canon Law Annotated, second edition revised, Montreal, Wilson & Lafleur, 2004, 
p. 1133. 

110 MORRISEY, “Thoughts on Advocacy,” p. 317. 
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compared to the other party’s. At that point it is very hard to rebuild credi- 
bility and trust, and the best choice is often for the mediator to withdraw or 
see the parties terminate their participation. Perhaps such situations could be 
avoided more often if the mediator had received appropriate training in 
mediation distinct from specialized subject matter training. 


The use of canonical advocates as third party neutral mediators—and 
more often as conciliators—seems to have come into focus, at least in the 
United States, since the CLSA reported out its review of experiences with 
“due process” in 1991. The advocate is knowledgeable of canon law and 
must meet the requirements of c. 1483, whereas mediators/conciliators are 
not always canonists knowledgeable of the parameters of possible solutions 
available within the relevant universal, particular and/or proper law. The 
canonical advocate is usually chosen from a roster of advocates approved by 
the diocesan tribunal (diocesan bishop or judicial vicar, cf. c. 1490), and the 
bishop sets their fees (c. 1649).!!! Further, the advocates who fill this kind 
of third-party role tend to be well-known to the parties, often with on-going 
relationships with both sides; i.e., trusted insiders able to bring to bear a 
sophisticated understanding of the various dimensions of the conflict. This 
use of canonical advocates as third party neutrals is consistent with a strong 
preference for “insider partial” intervenors (discussed supra in the context 
of Vindelgv’s “organic” model of mediation and governmental agency 
mediators) over detached outsiders. 


Cox and Skillin find that the involvement of such advocates 


often changes the dynamic of the dispute in a healthy fashion... the client 
often tends to become less strident... the ecclesiastical authorities involved 
can be less defensive ... this frequently sets the stage for facilitating a 
mutually acceptable remedy.!!? 


[C]anonical advice and advocacy serve the client who feels aggrieved and 
also the ecclesiastical institution involved, precisely by providing a con- 
structive means to clarify issues and to seek equitable resolutions without 
the need to resort to civil fora!" 


Cox and Skillin also find that, to the extent that such advocates encounter 
resistance from bishops in serving their clients, it tends to “stem from a fear 
that canonical advocacy would necessarily be adversarial.”!'* 


111 VONDENBERGER, at p. 173, states that the 26 mediators in the Diocese of Cincinnati work as 
volunteers. Apparently this pro bono arrangement is the case in many localities. For those 
persons this is truly a labour of love of justice on their part. 

112 Cox and SKILLIN, “Advocacy: The Western Region’s Experience,” CLSA Proceedings 58 
(1996), p. 156. 

113 Thid., p. 158. 

114 Thid., p. 159. 
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Despite canonical advocates fitting into established structures and rela- 
tionships (as opposed to mediators and conciliators who are not canonically 
defined), Morrisey finds that even advocates encounter difficulties in trying 
to fulfill their functions. Particularly relevant in the present context are: 

(a) the advocate can be but a token protection if appointed by the judge or 
superior; and 

(b) there are often bad feelings in a diocese or a religious institute toward the 
person who defends someone who has been unjustly deprived of a right (the 
advocate is later on considered to be a ‘trouble-maker’...)!!° 


On the one hand, an appointed advocate often sees his/her task as being to 
produce the outcome sought by the person who appointed him/her, even 
though this is contrary to the principle of third party neutrality. On the other 
hand, those in authority usually expect /oyalty from their appointees, even if 
the complainants’ claims are well-grounded. 


Further, Morrisey says that there are too few canonists available,'!® mak- 
ing conflicts of interest almost unavoidable. Also, Morrisey would like to 
see “trained mediators” working in this field.!'’ Mediation entails a skillset 
that is often present due to innate temperament and/or honed by life experi- 
ence; it is, moreover, to this observer’s eye, a skillset found more often in 
the pastorally inclined than in the canonically inclined, but the pastorally 
inclined may lack the degree of understanding of canonical principles and 
requirements desired for the resolution of certain conflicts. 


2.3.4 — Structured Process of Assisted Negotiation 


CIC 1983 itself establishes no structure for mediation or other ADR pro- 
cedures. Canon 1714 “provides great procedural flexibility for those 
involved in a dispute and even leaves the method of achieving a settlement 
up to them if they should so choose.” !!8 Canon 1733 is silent on procedures, 
while recommending the establishment of an “office or council” (officium 
vel concilium) that will generally manage the various ADR processes. 


Under c. 1714, the parties have the option of working out, together with 
the mediator, the norms that will govern their process, or of following norms 
in particular law (if there are any) established by the conference of bishops 
or local bishop, or of following the prescriptions of civil law (if there are 


15 Morrisey, “Thoughts on Advocacy,” p. 311. 
116 Ibid. 

117 Thid., p. 307. 

118 Bass, “Due Process,” p. 68. 
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any). Rodrfguez-Ocaña notes that “the principle of autonomy of the will of 
the parties predominates; they themselves establish the norms that must be 
followed. ... The Code points to a primacy of what has been established or 
chosen by the parties (serventur normae a partibus selectae).”'!? Coriden 
says that c. 1714 leaves it “to the people involved to choose the most appro- 
priate way to get out of the controversy. It implies that the parties should be 
offered alternative or optional procedures, and allowed to choose among 
them. ... It allows for the adaptation or tailoring of the process to suit the 
people and the nature of their dispute.” 10 


There is no reason why the same should not apply to cases under c. 1733, 
nor is there any reason why the office or council in c. 1733 could not house 
the management for cases pursuant to cc. 1446 and 1713-1716. It is essen- 
tial for those who attempt ADR instead of formal judicial or administrative 
procedures to be aware of and keep an eye on the time-frames for pursuing 
formal canonical procedures, as these are very tight and it could be unjust if 
a party were to lose its right to pursue a formal route if the alternative route 
came to a dead end. 


For Grocholewski, the important thing is to meet the objectives envis- 
aged by the Pontifical Code Reform Commission when preparing CIC 1983: 
the quick and sure administration of justice, and a simple and clear proce- 
dural system.!?! To this end it is essential that mediators/conciliators be well 
prepared for their tasks: there is nothing more unjust than a person unpre- 
pared,!*? states Cardinal Grocholewski who has observed all too often such 
lack of preparation. 


Power is also an issue that arises in ecclesiastical disputes. Indeed, some 
power imbalances are systemic in the Church, constitutive of how the 
Church works; e.g., bishops are not only called to act in persona Christi, 
but are vicarii Christi,!> yet even they remain subject to human frailty like 
everyone else. Morrisey identifies an entire category of cases that “relate[ ] 
to the use or abuse of power.” Beal finds: 


119 RODRIGUEZ-OCANA, “Commentary, cc. 1713-1716,” p. 1970. 

120 CorIDEN, “Alternative Dispute Resolution,” pp. 71-72. 

121 GROCHOLEWSKI, “Révision du procès canonique,” p. 371: “l’administration de la justice 
rapide et sûre” and “un système de procédure simple et clair.” 

122 Thid., 385: “il n’est rien de plus injuste qu’une personne non préparée.” 

SECOND VATICAN COUNCIL, Dogmatic Constitution on the Church, Lumen Gentium, 

21 November 1964, n. 27, English translation in A. FLANNERY (ed.), Vatican IT — The Basic 

Sixteen Documents, Northport, NY, Costello, 1996, p. 38. 

124 MORRISEY, “Thoughts on Advocacy,” p. 313. 
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The single greatest obstacle to the effective use of conciliation and media- 
tion to vindicate rights in the Church is the significant disparity in power 
between the aggrieved individual and the ecclesiastical official.” 1? 

[T]he sharp disparity in power between the parties that is typical of con- 
flicts between lay people and church officials biases the process against the 
[lay] complainant.!76 


Coriden is of the view that “[mJediators are trained to compensate for 
these disparities, but that “ADR situations seem inappropriate when there 
are large power disparities” between the disputants.'?” Morrisey is some- 
what more sanguine: “ADR procedures ameliorate, neutralize or at least do 
not exacerbate existing inequalities in ... power.” 18 However, he underlines 
the importance of timely interventions so that parties do not become locked 
into their positions: “If the issue has become clouded with issues relating 
to authority, power, control, and the like, it is extremely difficult for persons 
to back down from their stated position. Therefore, the sooner the issue is 
addressed, the better it is.” ° Beal indicates how Church authorities can use 
their power to play for time. 

[The] refusal ... reluctance or resistance ... of ecclesiastical officials to coop- 
erate as convoked parties despite strong encouragement to do so ... is in large 
part a reflection of [their] considerable power. ... there is no strong incentive 
to enter the process. Even if officials enter the process, they are generally 
better positioned to amass and analyze information needed for a settlement, to 
hold out for a settlement favorable to their interests, or to wait the situation 
out while the petitioner exhausts his or her energy or resources.!*° 


Lawena raises the gender dimension of power as being relevant both in 
the Church and in some African societies. “In fact, in some communities 
there is a kind of male domination, as some cultures believe that men should 
have the first place in society. This is a controversial area which needs 
special consideration.” #1 Clearly, there are many dimensions to power, and 
gender as one dimension thereof has many aspects throughout the world. 


Mediation can play a role in dealing with disputes where power imbal- 
ances exist. But it is incumbent upon the parties to be willing to work 
together to resolve their difficulties despite any power imbalances that may 
be present. One must also take care not to expect mediation to be able to 
solve all problems or be all things to all people. 


125 BEAL, “Protecting the Rights of Lay Catholics,” p. 151. 
26 Ibid., p. 147. 

127 CorIDEN, “Alternative Dispute Resolution,” at p. 66. 
128 MORRISEY, “Thoughts on Advocacy,” p. 312. 

12 Thid., p. 317. 

130 BEAL, “Protecting the Rights of Lay Catholics,” p. 151. 
131 LAWENA, p. 82. 
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2.3.5 — Confidentiality, without Prejudice 


As discussed earlier, confidentiality is always an important aspect of 
mediation, for the mediator needs to create a safe and non-adversarial space 
in which the parties can disclose information, express their needs and con- 
cerns, and work out their differnces. In France the members of the Service 
Accueil-Médiation are bound by “le secret professionnel,”'*? a form of 
confidentiality that members of certain professional groups (e.g., medical 
doctors) are subject to. Accordingly, members of the SAM are not to divulge 
information concerning their activities or their clients. 


In the United States, Bass reports that “the proceedings of the concili- 
ation [to which mediation may here be assimilated] are to be treated as 
being confidential.” !3 But Bass questions whether the information shared 
will be without prejudice to parties in any ulterior processes, especially if 
the Church is a respondent in a civil liability or criminal case: “What does 
[confidentiality] mean in this context? If civil litigation occurs subsequent 
to this process, would a diocese protect the confidentiality of these pro- 
ceedings at all costs?”!*4 Vondenberger relates an interesting aspect of 
how cases are handled in the Diocese of Cincinnati. If all attempts at 
mediation fail to reconcile the parties and resolve their differences, a party 
may ask for administrative review of the case. The Office of Mediation 
then establishes a three-member panel to hear the case and “submit rec- 
ommendations to the archbishop who is free to accept, modify or reject 
the recommendations of the panel since he may be aware of confidential 
information not available to the panelists.” 135 How the archbishop receives 
his information and the standards by which it will be examined are not 
discussed. 


For his part, Morrisey would like to have in place mechanisms whereby 
the results of ADR could be made known in some way while respecting the 
confidentiality of individual cases; e.g., through a publication like CLSA 
Advisory Opinions or the CLSA Newsletter, or a section in canonical jour- 
nals such as The Jurist or Studia Canonica, or a place on the agenda of 
annual canon law conventions. Morrisey’s objective is to create “some type 
of clearing house for [information on] such activities so that those who are 
faced with similar situations could build on the experience of others.” 136 


132 DIOCESE D’Evry, “Service Accueil-Médiation.” 


133 Bass, “Due Process,” p. 67. 

134 Thid., p. 75. 

135 VONDENBERGER, p. 172. This appears to be a form of mediation-arbitration where the arbi- 
tration is neither automatic nor necessarily binding. 
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2.3.6 — Mediator Has No Decision-Making Authority 


The mediator’s role as manager of the process, helping the parties to 
make their own decisions on substantive matters, is reflected in the canoni- 
cal literature. However, there is a lack of clarity as to the role of mediators 
in ecclesiastical disputes, as distinct from conciliators in particular. Paprocki 
is one of the few American commentators to distinguish between mediators 
and conciliators.!*? Moreover, given that disputes in the Church often arise 
because of alleged abuses of discretionary authority, and given that the 
mediation process generally “places great store on the personal discretion of 
the mediator,”!** one must take care to ensure that one abuse of discretion 
is not superimposed upon another. 


2.3.7 — Non-Binding Process 


Out of frustration with the way power imbalances usually play out in 
ecclesiastical disputes, Beal favours the possibility of compulsory processes 
if mediation/conciliation fails, so that parties will negotiate seriously: 
“What is often needed to coax the reluctant or recalcitrant party into con- 
ciliation is the prospect of some form of compulsory process that promises 
an authoritative resolution of the dispute if efforts at a voluntary resolution 
fail.” 13 However, Rodriguez-Ocaña finds in cc. 1446 and 1713 (one could 
also mention c. 1733) “an inference that the ... legislator gives more impor- 
tance ... to reaching an equitable accord between the parties than to the 
particular content of the solution that was attained.” 1! The important thing 
is reconciliation. But Rodriguez-Ocafia would like to see agreements “put 
into a contractual form ... which comes to be called a canonical settlement, 
subject to the arrangement that is governed by the law of the Church.” !! 
It is unclear what sort of enforcement powers he would envisage being 
enacted. 


2.3.8 — Consensual Resolution by the Parties 


In the canonical literature, the outcome to be striven for in ADR is 
reconciliation expressed in “an equitable accord between the parties”; little 


137 Cf. PAPROCKI’s quotations from CANE in fn. 1, supra. 

38 Cf. fn. 27, supra. 

139 J.P. BEAL, “Administrative Tribunals in the Church: An Idea whose time has come or an 
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attention is paid to the particular content of the outcome, and even less to 
the decision-making process to be followed.!*? Coriden finds that the incen- 
tive to reach agreement lies in the fact that ADR (and he lists negotiation, 
conciliation, mediation and arbitration) are “less expensive than court 
cases, faster, less intimidating, more sensitive to the issues involved and 
more responsive to underlying problems. These methods of conflict resolu- 
tion usually result in better justice with less alienation.” !” 


Morrisey looks at the outcome, and speaking from a wealth of experience 
as a practitioner, he would like to see agreements tested before they are put 
into effect: “[W]hat can be the consequences; is it fair for everyone; is it 
wise, thinking of fifty years down the road; is it efficient, cost effective, and 
providing a win/win outcome; will it endure and will people live up to the 
commitments (are the enforcement mechanisms appropriate)?” # Beal con- 
tinues to think of enforcement after agreements enter into force, speaking of 
“sanctions for an official’s failure or procrastination in carrying out a settle- 
ment,” because presently they “are virtually non-existent.” 145 


Conclusions 


The Church favours alternative forms of dispute resolution; formal trials 
and administrative procedures are to be the last resort (extrema ratio). Can- 
ons 1446 and 1733 specifically mention mediatio as an ADR process; this 
would suggest some preference for mediation in the mind of the CIC 1983 
legislator, Pope John Paul II. The goals of mediation—the reconciliation of 
disputants’ interests and the restoration of relationships—are in harmony 
with canon law and Christian principles. Many disputes in the Church—par- 
ticularly those between clerical authority and laity—lend themselves to 
mediation. The utility of mediation has been demonstrated in civil disputes 
in terms of reduced costs, quicker and more equitable outcomes, and restored 
relationships. 


The little consideration that mediation receives in the commentaries on 
CIC 1983 may explain why mediation has been so little used in the Church. 
The canonical literature would suggest that conciliation has been tried more 
often, and that, where mediation has been used, resources have been very 
limited and the referral of disputants to a mediator has been rather more the 
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exception than the first choice among options to avoid formal litigation or 
formal administrative procedures. To the extent that mediation has been 
tried, it is not possible to ascertain from the literature what kinds of results 
were obtained or even whether the mediators had any training in mediation. 


The field of mediation is still relatively young, as an alternative to adju- 
dicative forms of dispute resolution, and even as an alternative to concilia- 
tion, where the neutral third party can suggest solutions, in contrast to 
mediators who usually are authorized by the parties only to help them com- 
municate and negotiate their own solutions. There is great diversity of 
mediation practices and procedures in civil disputes, and consequently best 
practices are still developing. Accordingly, this study identifies a set of key 
elements that need to be in some way incorporated into mediation pro- 
cesses in order to help ensure the credibility and trustworthiness of media- 
tors themselves and the mediation processes they manage, as well as the 
legitimacy of the outcomes they help produce. 


Impartiality, neutrality and conflicts of interest are issues that the secular 
world treats with great seriousness. Nonetheless, the use of “insider partial” 
mediators has much to be said for it. These are third party intervenors known 
to and trusted by both sides in a dispute, instead of detached outsiders; they 
represent the values and shared interpretations of their community, and they 
enjoy considerable discretion in applying their knowledge and know-how to 
the resolution of disputes. However, “insider partials” must be used care- 
fully so as to avoid compounding disputes over alleged abuses of discretion 
by persons in authority with further alleged abuses of discretion by persons 
acting in the guise of mediators. 


The Church has its own institutional culture and sub-cultures, and its 
penchant for using canonical advocates to help broker settlements—perhaps 
only for certain types of disputes, it is not clear from the literature—sug- 
gests a strong preference for “insider partial” intervenors, which concept 
finds parallels in many regards in the organic and governmental agency 
models discussed herein. Governmental agency mediators are not neutral in 
terms of upholding legal rights and obligations, but they are neutral in terms 
of outcomes within these legal parameters. 


Power imbalances can be a real obstacle to successful mediation, as well 
as to other forms of dispute resolution that aim to achieve equitable out- 
comes that reconcile interests and restore harmony in relationships. It is 
important that the more powerful party not lose sight of the mutual interde- 
pendence of both parties or of the shared goals and values of their commu- 
nity, and consequently it is important that the more powerful party not insist 
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at every turn on having his/her way and on the blind obedience of other 
parties to what may in fact be arbitrariness. 


It is also important that those who attempt ADR as the first choice keep 
an eye on the time-frames for formal judicial and administrative procedures, 
as these are very tight, and it would be unjust if a party were to lose its right 
to pursue a formal route if the alternative route came to a dead end. 


Mediators work with the situation that they find and try to help the parties 
to work out their differences so that they can be reconciled and achieve what 
is fair in the parties’ own eyes. Agreement by consensus on interest-based 
solutions that the parties themselves have formulated (rather than solutions 
suggested—let alone imposed—by a third party) gives the parties a greater 
sense of ownership of the outcome, ensures a greater inclusiveness of the 
disputants’ various interests, and increases the probability that the parties 
will fulfill their commitments even without formal enforcement measures. 
Nevertheless, it can be very useful to have enforcement measures in the 
agreement in order to ensure compliance, especially if there will be a contin- 
uing power imbalance in relations between the parties after the dispute. 
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TWENTY YEARS AFTER 
THE PROMULGATION OF THE CATECHISM 
OF THE CATHOLIC CHURCH: 
DOCTRINAL FOUNDATIONS FOR MARRIAGE 


WOJCIECH KOWAL, 0.M.1 


SUMMARY - The article treats the theological foundations of the teaching 
of the Church on marriage in the Catechism of the Catholic Church, prom- 
ulgated by Pope John Paul II’s on June 25, 1992. An analysis of the place- 
ment of the treatment of marriage in the structure of the Catechism of the 
Catholic Church serves as a reminder of the fact that the teaching of the 
Church does not limit itself to the Christian marriage but extends to every 
marriage as intended by God for the whole of the humanity. Particular 
attention is directed to the issues related to the notion of the marriage cov- 
enant and the principle of indissolubility of marriage, in response to some 
most recent developments in the Church’s pronouncements and canonical 
literature on this subject matter. Some theological and canonical solutions 
attempting to redefine the concept of the bond of marriage and, conse- 
quently, the understanding of the indissolubility of marriage are presented 
and critically assessed. 


RESUME - L'article traite les fondements théologiques de l’enseignement 
de l’Église sur le mariage dans le Catéchisme de l’Église catholique, prom- 
ulgué par le Pape Jean-Paul II le 25 Juin 1992. Une analyse de la mise en 
place du traitement du mariage dans la structure du Catéchisme de l'Église 
catholique est un rappel du fait que l’enseignement de l’Église ne se limite 
pas au mariage chrétien, mais s’étend à tous les mariages comme prévu par 
Dieu pour l’ensemble de l’humanité. Une attention particulière est dirigée 
vers les questions liées à la notion du mariage comme alliance et le principe 
de l’indissolubilité du mariage, en réponse à des développements les plus 
récents dans les dèclarations de l’Église et de la littérature canonique sur ce 
sujet. Certaines solutions théologiques et canoniques qui tentent de redéfinir 
le concept du lien du mariage et, par conséquent, la compréhension de l’in- 
dissolubilité du mariage sont présentées et évaluées de manière critique. 
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Introduction 


The topic chosen for this article! is so vast, that this presentation cannot 
and—by no means will attempt—to respond to all the questions related to 
the treatment of marriage in the Catechism of the Catholic Church. First of 
all, a detailed analysis of the processes of the formation of the relevant por- 
tion of the Catechism, including its various drafts and amendments would 
most likely call for something of the scope of a monograph or a doctoral 
thesis rather than a short paper. Therefore, the article limits itself to present- 
ing some contested points of the teaching of the Catechism, with the chal- 
lenge coming from the canonico-theological reflection in North America. 


1 — The Catechism as a Document 


The Informative Dossier’ tells us that the term “catechism” comes from 
the ancient Greek word “catechesis,” which means “to make resound like 
an echo.”? The early Church used this term to indicate the duty to make 
disciples: “The proclamation of salvation was to be consolidated, the deeds 
and the work had to provoke an ‘echo’ in the mind and in the heart of the 
listeners, to transform their lives. The ‘book’ which, as time went by, 
became the normal aid for this duty was called Catechism.”* 


Among the forerunners of the present Catechism one should mention the 
Didaché (Doctrine of the Apostles), De catechizandis rudibus of Saint 
Augustin of Hippo, Disputatio puerorum per interrogationes et respon- 
siones of Alcuin, which was then, the first catechism in a modern sense of 
the term, the Lay Folks Catechism published by the Archbishop of York in 
1357 (in Latin and English), and, finally, Catechismus ex decreto Concilii 


This article is a slightly revised version of the presentation made during the 47th Annual 
Convention of the Canadian Canon Law Society, 22-25 October 2012, in Winnipeg, MB, 
Canada. 

The Editorial Commission of the Catechism of the Catholic Church prepared an Informa- 
tive Dossier (15 June 1992), available on the Vatican Web page, http://www.vatican.va/ 
roman_curia/congregations/cfaith/ccc_documents/rc_con_cfaith_doc_19919920_informa- 
tive-ccc_en.html (1 May 2013). It allows conveniently for situating the whole process of 
the formation of the text in a clear historic and methodological perspective. 

The Informative Dossier, The Catechism in the History of the Church makes reference to 
Dizionario dei Concetti Biblici del Nuovo Testamento, Bologna, EDB, 1986, pp. 533ff, 
J.A. JUNGMANN, Catequética, Barcelona, 1964 and J.J. RODRIGUEZ MEDINA, Pedagogía de 
la Fe, Madrid, 1972. 

Informative Dossier, The Catechism in the History of the Church. 
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Tridentini ad parochos of the Council of Trent (1566), known simply as the 
Catechism of Saint Pius V or the Roman Catechism. 


From the functional point of view, a catechism is a document “which 
contains the fundamental Christian truths, formulated in a clear way so that 
their understanding, apprehension and lively reception are made easier.’”® 


The process of the preparation of the CCC was completed within less than 
six years. The ad hoc Commission appointed by John Paul II met for the first 
time on November 15, 1986, and on February 14, 1992 it concluded its work 
which was formally approved by John Paul II on June 25, 1992, and promul- 
gated by the apostolic constitution Fidei depositum, on October 11, 1992, the 
thirtieth anniversary of the opening of the Second Vatican Council. 


The Catechism was the response to a recommendation of the Second 
Extraordinary General Assembly of the Synod of Bishops (November 25- 
December 8, 1985, “The Twentieth Anniversary of the Conclusion of the 
Second Vatican Council”): 

Very many have expressed the desire that a catechism or compendium of all 
Catholic doctrine regarding both faith and morals be composed that it might 
be, as it were, a point of reference for the catechisms or compendiums that 
are prepared in the various regions. The presentation of doctrine must be 
biblical and liturgical. It must be sound doctrine suited to the present life of 
Christians.’ 


Eventually, the Catechism of the Catholic Church was presented as “an 
instrument to convey the essential and fundamental content of Catholic faith 
and morals (tam de fide quam de moribus), in a complete and summary way 
(non omnia sed totum).”"# It is oriented towards being “a positive and objec- 
tive exposition of Catholic doctrine,” and as “a text of the Magisterium, in 
the sense that it was suggested by a Synod of Bishops, desired by the Holy 
Father, prepared in its redaction by Bishops, was the fruit of the consultation 
of the episcopate and approved by the Holy Father in his ordinary magiste- 
rium. ”? 


In regards to the style of the presentation, it is not so much apologetic, 
but rather declarative. The proclamation of the Christian truths takes into 


5 For an overview of the history of national catechisms, see M. SIMON, La célébration du 
mystère chrétien dans le Catéchisme de Jean-Paul II, Bibliotheca Ephemeridum Theologi- 
carum Lovaniensum, no. 196, Leuven, Paris, Leuven University Press, 2006, pp. 9-59 
(=SIMON, La célébration du mystère chrétien). 

€ Informative Dossier, The Catechism in the History of the Church. 

7 Relatio finalis, Il, B, no. 4, English translation in ORE, December 16, 1985, p. 7. 

8 Informative Dossier, Catechism of the Catholic Church: Characteristics. 

° Ibid. 
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account the different levels of certainty on particular issues, while avoiding 
theological opinions.!° At the same time, it takes care to 
respect the distinction between divinely revealed truths and other truths, 
which although not directly revealed by God, are proposed by the Church, 
the Catechism thus intends to show the organic unity (the symphony, the 
ordo-nexus) of Christian truths, their interrelation and their reference to the 
centre which is Christ, and the relation between the /ex orandi, lex credendi, 
lex vivendi.!! 

The sources of the CCC include “Sacred Scripture, the western and east- 
ern traditions of the Church (in particular the Church Fathers), Liturgy, the 
Magisterium, the Code of Canon Law, and the life and the teachings of 
the saints.”!? It is also important to note that the contents of the CCC 
“reflect essentially, even though not exclusively, the Second Vatican Coun- 
cil” and “the Catechism is dedicated to the full and faithful expression and 
implementation of the teaching of the Second Vatican Council.” 


Regarding the section on marriage, a canonist can feel satisfaction that it 
opens with the complete citation of CIC c. 1055, §1 (CCC no. 1601). 


On the one hand, the placement of the treatment of marriage in the struc- 
ture of the CCC follows the usual logical lines: it is found in Part Two: The 
Celebration of the Christian Mystery, Section Two: The Seven Sacraments 
of the Church, Chapter Three: The Sacraments at the Service of Commun- 
ion, Article 7: The Sacrament of Matrimony. On the other hand, however, 
one can point to the fact that the teaching of the Church does not limit itself 
to the Christian marriage but also extends to every marriage as intended by 
God for the whole of humanity. In this sense, fitting the marriage under the 
umbrella of the sacraments corresponds only to a part of the reality of mar- 
riage as an institution. 


The drafting process of the CCC included two successive schemas. In the 
course of the preparation of the first one, Catechismus pro Ecclesia Univer- 
sali. Specimen preparatorium seu “Avant-projet” (December 1987) 40 
international experts were consulted. From February 1989 the Commission 
worked on the text which in November 1989 was sent as the Catéchisme 
pour l'Église universelle. Projet révisé to all Bishops for their observations 
(the consultation lasted until May 1990). 


10 See ibid. 
1 Ibid. 
2 Ibid. 
13 Ibid. 
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2 — Presentation of the Teaching on Marriage 


While the Catechism does not venture into any theological novelty, thus 
being faithful to its ramifications of a positive presentation of the doctrine 
of the Church," it collects a fare share of criticism from theologians. Its 
dependence on specifically canonical categories in the treatment of marriage 
is not well received in certain circles. Though it is admitted that the Code 
applies to marriage 

[...] Vatican’s II personalist theology [nevertheless] it leaves essentially 
intact the juridical criteria and procedures by which marriage is controlled. 
Personalist understandings of marriage fit uneasily into the canonical frame- 
work because personal relationships are not easily scrutinised by objective 
and universalisable criteria and because personalist characterisations of the 
marital relationship are more persuasive as ideals rather than as descriptive 
characterisations of what it is that real marriages always have in common. 


In particular, questions about the lifelong fidelity and indissolubility of 
marriage are asked. Moreover, it is noticed that the Catechism does not 
present the historical development of the magisterial teaching on marriage 
since the promulgation of Familiaris consortio and of the 1983 Code of 
Canon Law.'® On the positive side, 

[t]he Catechism provides Christian spouses with the opportunity to view 
matriage as an important Christian vocation in its own right, and to ground 
its contribution primarily in the love union which they establish, a union 
which founds both their social contribution and their shared parenthood. 
[...] The image of the “domestic church” can be supportive of families in 
their struggles to live out the Christian calling....!7 


Often the blame is put squarely on canon law when it comes to the for- 
mulation of the Church’s teaching on marriage. The first issue to be taken to 
task is “the emphasis on the sacramentality of marriage, as requiring unity 
and indissolubility, [which] is cast in categorical terms which seem more 
juridical than inspirational.” !8 Another objection concerns the alleged “sim- 
plistic appeals to the Bible to ground teaching which has developed gradu- 
ally.” Those references 


14 See L. SOWLE CAHILL, “Marriage (Paragraphs 1601—1666),” in M.J. WALSH (ed.), Com- 
mentary on the Catechism of the Catholic Church, Collegeville, MN, The Liturgical Press, 
1994, p. 318. 

15 Ibid., p. 323. 

16 Ibid. 

17 Tbid., p. 327. 

18 Ibid., p. 328. 
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are not only unconvincing to theologians, but are likely to alienate lay per- 
sons who, upon consulting Scripture, discover that the texts used to warrant 
exceptionless positions seem rather far afield or only loosely related to them. 

An alternative and more Thomistic approach would be to look at human 
marital experience itself, with its intrinsic characteristics, purposes, and val- 
ues, as a starting-point for Church teaching on the nature of the marital 
relationship. This approach is contained within the Catechism, but not given 
as high a profile as the argument from biblical authority.” 


Indeed, a canonist can agree that a specifically Thomistic, and, at the 
same time, rigorous approach might indeed be helpful to present some 
aspects of the reality of marriage, and especially of the marriage bond, with 
necessary and much needed clarity. Some recent proposals advocate an 
approach which amounts to an attempt to redefine the concept of the bond 
of marriage and, consequently, the understanding of the indissolubility of 
marriage. One of the contributions in this regard came from Kenneth R. 
Himes and James A. Coriden in their article published in 2004 in Theologi- 
cal Studies,“The Indissolubility of Marriage: Reasons to Reconsider.””° 
The article met with a response from P.F. Ryan and G. Grisez, published in 
the same periodical, in 2011, as “Indissoluble Marriage: A Reply to Ken- 
neth Himes and James Coriden.”*! While the first article took on the issue 
also from the point of view of canon law, the response was written from a 
theological perspective. It seems, however, necessary to address also the 
canonical aspect of the controversy. 


2.1 — Marriage Covenant 


As was to be expected, the teaching of the Second Vatican Council, in 
GS 48 is given special attention in the CCC. It was incorporated, although 
not directly, but through CIC c. 1055, $1, in no. 1601 of the Catechism, thus 
making it the opening statement of the section on marriage: 


The matrimonial covenant, by which a man and a woman establish between 
themselves a partnership of the whole of life, is by its nature ordered toward 
the good of the spouses and the procreation and education of offspring; this 
covenant between baptized persons has been raised by Christ the Lord to 
the dignity of a sacrament.” 


19 Ibid. 

2 Vol. 65 (2004), pp. 453-499 (=HIMEs and CORIDEN, “The Indissolubility of Marriage”). 

21 Vol. 72 (2011), pp. 369-415 (=RYAN and GRISEZ, “Indissoluble Marriage”). 

English translation in Catechism of the Catholic Church, Ottawa, Publication Service, 
Canadian Conference of Catholic Bishops, 1994, p. 341. This translation is used for all 
subsequent citations of the Catechism. 
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The conciliar text reads: 


The intimate partnership of married life and love has been established by 
the Creator and qualified by His laws. It is rooted in the conjugal covenant 
of irrevocable personal consent. [...] For God Himself is the author of mat- 
rimony, endowed as it is with various benefits and purposes. [...] By their 
very nature, the institution of matrimony itself and conjugal love are 
ordained for the procreation and education of children[...]. For this reason 
Christian spouses have a special sacrament by which they are fortified and 
receive a kind of consecration in the duties and dignity of their state.” 


The first part of the section on matrimony presents marriage as included 


in God’s plan, thus pointing to the divine origin of the institution of mar- 
riage,” with references to GS 47-48. The Catechism stresses that “[t]he 
vocation to marriage is written in the very nature of man and woman as they 
came from the hand of the Creator. Marriage is not a purely human institu- 
tion [...].”?> One can refer here to Pope Pius XI and his encyclical letter 
Casti connubii, which served as one of the sources for Gaudium et spes. 
Pius XI reiterated the divine origin of the institution of marriage: 


23 


24 


let it be repeated as an immutable and inviolable fundamental doctrine that 
matrimony was not instituted or restored by man but by God; not by man 
were the laws made to strengthen and confirm and elevate it but by God, the 
Author of nature, and by Christ our Lord by whom nature was redeemed, 
and hence these laws cannot be subject to any human decrees or to any con- 
trary pact even of the spouses themselves. This is the doctrine of Holy Scrip- 
ture; this is the constant tradition of the Universal Church; this the solemn 
definition of the sacred Council of Trent, which declares and establishes 


“Intima communitas vite et amoris coniugalis, a Creatore condita suisque legibus instructa, 
foedere coniugii seu irrevocabili consensu personali instauratur. [...] Ipse vero Deus est 
auctor matrimonii, variis bonis ac finibus praediti; [...]. [...] Indole autem sua naturali, 
ipsum institutum matrimonii amorque coniugalis ad procreationem et educationem prolis 
ordinantur [...]. [...] Quapropter coniuges christiani ad sui status officia et dignitatem pecu- 
liari sacramento roborantur et veluti consecrantur [...]” (GS 48, in SACROSANCTUM CECUME- 
NICUM CONCILIUM VATICANUM II, Constitutiones, decreta, declarationes cura et studio Sec- 
retarie Generalis Concilii Oecumenici Vaticani II, [Rome, Typis polyglottis Vaticanis], 
1966, pp. 754-755 [=SACROSANCTUM CECUMENICUM CONCILIUM VATICANUM II, Constitutio- 
nes, decreta, declarations], English translation in W.A. ABBOTT [ed.], The Documents of 
Vatican II, New York, America Press, Association Press, 1966, pp. 250-251 [=ABBOTT 
(ed.), The Documents of Vatican IT). 

Maurice Simon in his commentary on the Catechism, La célébration du mystère chrétien 
dans le Catéchisme de Jean-Paul II, pp. 404-409, underscores this aspect. 

No. 1603, p. 341. Unlike the Catéchisme pour l'Église universelle. Projet révisé, the Cate- 
chism of the Catholic Church does not include the phrase that “these affirmations are ‘the 
unalterable convictions of the Catholic faith’” (SIMON, La célébration du mystère chrétien, 
p. 407). 
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from the words of Holy Writ itself that God is the Author of the perpetual 
stability of the marriage bond, its unity and its firmness.”° 


The Catechism in its final version shows some modifications in the for- 
mulation of the statement regarding marriage as included in the Creator’s 
plan. Compared with Catechismus pro Ecclesia Universali. Specimen 
preparatorium seu “Avant-project” (December 1987) and the Catéchisme 
pour l'Église universelle. Projet révisé (November 1989), the title of this 
subsection changed from “Natural and Sacramental Marriage” (Matrimo- 
nium naturale et sacramentale) to “Marriage in God’s Plan” (Matrimonium 
in consilio Dei)” “where the expression ‘God’s plan’ replaces ‘the econ- 
omy of salvation’ used for the other sacraments except in the case of [the 
sacrament of] penance and reconciliation. ”?8 


However, nowadays the teaching about the divine authorship of marriage 
seems to be at least compromised by some particular views. For instance, 
Paul F. Palmer in his article “Christian Marriage: Contract or Covenant?”?? 
put forward a claim that the early Church “did not regard either pagan or 
Jewish marriage as so much from God that it could not be dissolved.”# He 
finds the support for his claim in a text of Saint Ambrose of Milan: 


Some believe that every marriage is from God, especially since it has been 
written “What God has joined together, let no man put asunder.” Therefore, 
if every marriage is from God, no marriage may be dissolved. And yet how 
could the Apostle have said: “But if the unbeliever departs, let him depart”? 
In this he clearly expresses his unwillingness that there should be grounds 
for divorce among Christians, and at the same time shows that not every 
marriage is from God! 


Perhaps the problem with Palmer’s statement lies in not distinguishing 
clearly enough between marriage as practised in reality (he analyses the 
traces of a covenant marriage throughout the history), and marriage as 


2% Prus XI, encyclical letter Casti connubii, December 31, 1930, in AAS, 22 (1930), p. 541, 
English translation in Selected Papal Encyclicals and Letters, vol. 1 (1896 to 1931), 
London, Catholic Truth Society, [n.d.], p. 3 (bound volume of previously published pam- 
phlets retaining their original pagination). 

Simon concludes that there cannot be “a purely natural” marriage, as the marriage of the 
first couple was established by God and every marriage is such ever since. See La célébra- 
tion du mystère chrétien, p. 409. 

28 Tbid., p. 407. 

P.F. PALMER, “Christian Marriage: Contract or Covenant?” in Theological Studies, 33 
(1972), pp. 617-665. 

30 Tbid., p. 652. 

SAINT AMBROSE, Expositio Evangelii secundum Lucam 8, 2, in Sancti Ambrosii Mediolan- 
ensis Opera, pars 4, Turnholti, Brepols, 1957, p. 299, quoted after RYAN and GRISEZ, 
“Indissoluble Marriage,” p. 388. 
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instituted by the Creator, with the latter certainly not followed in its origi- 
nal ideal even by the Jews who were allowed by Moses to divorce their 
wives. 


Palmer’s views go back to 1972, however, one of the more recent elabo- 
rations on this idea can be found in an article by Ryan and Grisez “Indissol- 
uble Marriage: A Reply to Kenneth Himes and James Coriden.” Ryan and 
Grisez acknowledge that “the Church has taught and still teaches—that 
marriage was indissoluble as God instituted it in creating man and woman. 
Their covenantal marital union was to be brought about not only by their 
mutual self-giving but by God himself.”** On the other hand, they follow 
Palmer’s distinction,*? something that does not necessarily bode well for the 
understanding of the teaching on indissolubility of marriage. Accordingly, 
they maintain that “[t]he practice in most societies has been to marry by 
means of a secular contract or a covenant guaranteed by false gods, with the 
result that, though valid according to societal norms, those marriages had 
not been covenantal unions guaranteed by God. Thus, when fallen human 
beings married, they were hardly likely to undertake covenantal marriage.”** 
One can agree, to some degree, with this last sentence. Indeed, some people 
do not include the quality of a covenantal union of the partnership of the 
whole of life in their married life project. A canonist would rather conclude 
that they marry invalidly. It seems that this is what Ryan and Grisez actually 
have in mind, as they explain their view in a footnote: “People clearly do 
not do so [undertake covenantal marriage] when, for example, a woman is 
given in marriage against her will, a man marries one woman while plan- 
ning to have a sexual relationship with another, or someone undertakes mar- 
riage with the intention of terminating it if ever he or she judges that it has 
completely broken down.”*> This is altogether something different, a matter 


RYAN and GRISEZ, “Indissoluble Marriage,” p. 387. 

They also refer to B. Witherington III who states: “There are plenty of examples ancient 
and modern in which men and women get themselves legally married without the blessing 
or guidance of God. Jesus is not talking about secular marriages or pagan marriages or even 
marriages between badly misguided and troubled believers. He is speaking quite specifi- 
cally about marriage in which ‘God has joined together’ people” (Matthew, Macon, GA, 
Smyth & Helwys, 2006, p. 363, quoted after RYAN and GRISEZ, “Indissoluble Marriage,” 
p. 389). 

RYAN and GRISEZ, “Indissoluble Marriage,” p. 389. The claim that marrying “by means of 
a secular contract or a covenant guaranteed by false gods, with the result that, though valid 
according to societal norms, those marriages have not been covenantal unions guaranteed 
by God” goes against the presumption of law that civil marriages contracted by those not 
bound to canonical form (or to any other religious celebration) are considered valid and 
binding. 

35 Ibid., footnote 99. 
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of fact rather, than a deliberate modification of the notion of marriage which 
always includes a covenantal union.% The term “covenant” (foedus) entered 
the description of marriage fairly recently?’ but all marriages as intended by 
God in the beginning of creation were covenantal: it is an essential aspect 
which was not introduced into the reality of marriage only in recent times, 
though obviously its clear perception and better understanding is an unques- 
tioned achievement of the present day theological and canonical reflection. 


It seems altogether that Ryan and Grisez restrict the possibility for the 
dissolution of a marriage only to cases in which the specific marriage lacks 
the quality of being covenantal: “the covenantal bond, which is the God- 
given union of the spouses themselves, can be dissolved only by death.”** 
Their assessment that the pope cannot dissolve covenantal marriages: “If a 
pope approved the dissolution of a covenantal marriage because it was not 
sacramental, we would consider that a mistake, but the possibility of such a 
mistake does not argue against the account we have provided”? leads, how- 
ever, to a peculiar conclusion that popes err frequently as those dissolutions 
were and are the practice of the Church. Fortunately, the authors qualify 
their statement: “Of course, like any theological hypothesis, ours will pro- 
voke further questions, which cannot be addressed here.” 4 


Claiming that “Paul clearly understands the difference between covenan- 
tal marriage and secular marriage” and “[t]he word of the Lord that he 
offers married Christians in general concerns covenantal marriage” is not 


36 See GS 48. 

37 Prus XI in his encyclical letter Casti connubii (no. I, in AAS, 22 [1930], p. 552) used the 
term “marriage covenant” (maritale foedus): “However, not even this power can ever 
affect for any cause whatsoever a Christian marriage which is valid and has been consum- 
mated, for as it is plain that here the marriage covenant [maritale foedus] has its full com- 
pletion, so, by the will of God, there is also the greatest firmness and indissolubility which 
may not be destroyed by any human authority” (Selected Papal Encyclicals and Letters, 
p. 17; it renders maritale foedus as “marriage contract,” though). In the Roman Catechism, 
marriage is defined as “viri et mulieris maritalis coniunctio inter legitimas personas, indi- 
viduam vite consuetudinam retinens” (“the conjugal union of man and woman, between 
qualified persons maintaining an undivided community of life”) (Catechismus ex decreto 
SS. Concilii Tridentini ad parochos Pii V. Pont. Max., Bassani, Remondini, 1833, p. 235). 
Individua vite consuetudo was understood, however, as the obligation “to live together 
throughout life” (Catechism of the Council of Trent for Parish Priests Issued by Order of 
Pope Pius V, translated into English, with notes by J.A. MCHUGH and C.J. CALLAN, New 
York, J.F. Wagner, 1956, p. 339). 

38 RYAN and GRISEZ, “Indissoluble Marriage,” p. 382. 

# Ibid., p. 390, footnote 100. On the other hand, they admit dissolution of ratified and 
non-consummated marriages. Do they treat them as non-covenantal as well? 

4 Ibid. 
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founded on the solid grounds.*! Besides, if Paul had not considered pagan 
marriages as binding, he would not have pronounced the privilege of the 
Christian party in the marriage. The so-called Pauline privilege’? and the 
dissolution of marriage in favour of the faith have their explanation in the 
power of the Church, limited to certain cases and not arbitrary. 


2.2 — Marriage Bond and Its Indissolubility 


It is interesting that the Catechismus pro Ecclesia Universali. Specimen 
preparatorium seu “Avant-projet” treated the marriage bond as the last 
subject matter in the subsection on the effects of marriage. On the other 
hand, the Catéchisme pour l Église universelle. Projet révisé opened the 
equivalent section with the presentation of the teaching on the bond. The 
Catechism of the Catholic Church commences the part on the effects of 
marriage with CIC c. 1134 cited in its entirety: “From a valid marriage 
arises a bond between the spouses which by its very nature is perpetual and 
exclusive; furthermore, in a Christian marriage the spouses are strengthened 
and, as it were, consecrated for the duties and the dignity of their state by a 
special sacrament,”** with two subsequent paragraphs describing the reality 
of the marriage bond (nn. 1639-1640) and two following paragraphs dedi- 
cated to the grace of the sacrament of matrimony (nn. 1641-1642). 


One can notice a greater precision of the language in the formulation of 
this particular subdivision of the CCC compared with the Catéchisme pour 
l'Église universelle. Projet révisé: “The consent [...] is sealed by God him- 
self,” instead of “is, so to speak, sealed [...]” and “The covenant between 


41 Tbid., p. 390. The statement: “His [Paul’s] own advice to Christians with nonbelieving 
spouses concerns secular marriage that began before either spouse was a Christian. Such a 
marriage very likely involved attitudes and practices at odds with Christian morality. When 
one spouse became a Christian, he or she, learning about covenantal marriage and Christian 
conjugal morality, had a problem, which Paul addresses” (ibid.) is nothing more than a 
supposition. 

42 The dissolution of a marriage in virtue of the Pauline privilege is not a divorce in the sense 
of a free decision of the Christian party to terminate the union. There are the objective 
conditions (apart from the baptism of one of the parties in a marriage of two unbaptized 
persons, the unbaptized spouse refuses either to cohabit physically, or to cohabit peacefully 
sine contumelia Creatoris with the newly baptized spouse) which, when fulfilled, give right 
to use the privilege. The expression “Paul’s limited acceptance of divorce” (ibid.) does not 
simply sound correct. 

43 No. 1638, p. 348. 

44 Pp. 348-349. 
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the spouses is integrated into God’s covenant with man [...]”*> instead of 
“is assumed into [...]’*° [emphasis added]. 


The CCC no. 1640 adds to the indispensable element of consent the ele- 
ment of consummation of marriage which makes marriage of two baptised 
persons absolutely indissoluble: “[it] can never be dissolved. This bond, 
which results from the free human act of the spouses and their consumma- 
tion of the marriage, is a reality, henceforth irrevocable, and gives rise to a 
covenant guaranteed by God’s fidelity. The Church does not have the power 
to contravene this disposition of divine wisdom (cf. CIC c. 1141).” CCC 
no. 1647 points in this regard to “[t]he deepest reason [for fidelity of the 
spouses which] is found in the fidelity of God to his covenant, in that of 
Christ to his Church. Through the sacrament of matrimony the spouses are 
enabled to represent this fidelity and witness to it. Through the sacrament, 
the indissolubility of marriage receives a new and deeper meaning.” ^ 


One can point to some developments on the subject of understanding the 
marriage bond, in the time following the promulgation of CCC. First of all, 
CIC c. 1141 (to which CCC no. 1640 refers) states the theological principle 
that no human authority can dissolve a ratified and consummated marriage. 
In other words, such a marriage enjoys absolute extrinsic indissolubility as 
far as human authority is concerned. On the other hand, however, c. 1141 
does not state that the pope does not have the vicarious or ministerial power 
as the Vicar of Christ to dissolve a ratified and consummated marriage. 
Therefore, some writers maintained that the pope has such power. 


Strictly literal understanding of certain claims as to the nature of the 
vicarious power of the Supreme Pontiff can provoke questions about the 
limits of this power. For, if the pope in the act of a dissolution of a marriage 
does so not “by human authority, but by divine,’’** as “the vicar of the true 
God, not of mere man”*? and when he acts “it is not man who acts, [...] but 
it is God who acts,”*° is the pope, therefore, bound by precepts of divine 
law? Indeed, in recent years, there have been some attempts to consider 
the vicarious power of the pope, exercised over marriages of unbaptized and 


4 CCC no. 1639, p. 348. 

46 SIMON, La célébration du mystère chrétien, p. 431. 

47 P. 350. 

#8 Epistolarum Innocentii III Romani Pontificis libri undecim, Stephanus Baluzius Tutelensis 
in unum collegit, magnam partem nunc primum edidit, reliqua emendavit, vol. 1, Paris, 
F. Muguet, 1682, p. 181, col. 2, quoted after A.M. ABATE, The Dissolution of the Matrimo- 
nial Bond in Ecclesiastical Jurisprudence, transl. by N. HYNES and G. ROBINSON, Rome, 
Desclée, 1962, p. 13. 

4 Ibid. 

50 Ibid. 
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the non-consummated marriages of baptized, as equally applicable to the 
dissolution of ratified and consummated marriages for reasons related to the 
good of the faithful.$! 


Nevertheless, there is no historical evidence that any pope has ever dis- 
solved a ratified and consummated marriage, or that they thought that they 
possessed the authority to do so.5? There is, however, sufficient evidence to 
the contrary: a number of papal documents that exclude the pope’s authority 
to dissolve a consummated sacramental marriage. The most recent papal 
pronouncement came in the allocution to the Roman Rota of January 21, 
2000,54 in which John Paul II responded to the opinions regarding the very 
concept of vicarious power of the pope. He affirmed the theological princi- 
ple expressed in c. 1141 that no human authority can dissolve a ratified and 
consummated marriage. The Pope maintains that the opposite assertion 
would imply the claim that there is no absolutely indissoluble marriage, 
which would be contrary to what the Church has taught and still teaches 
about the indissolubility of the marital bond: 


The Roman Pontiff in fact has the sacra potestas to teach the truth of 
the Gospel, administer the sacraments and pastorally govern the Church in 


5! Cf. an unsigned article “The Power of the Pope and the Marriage of the Baptized,” in ORE, 


November 25, 1998, p. 2. 

Cf., for instance, M.A. ABATE, Il matrimonio nell’attuale legislazione canonica, 2nd ed., 

Brescia, Paideia Editrice, 1982, pp. 230-242; ID., Il matrimonio nella nuova legislazione 

canonica, Rome, Urbaniana University Press, Brescia, Paideia Editrice, 1985, pp. 244-256; 

J. KoWAL, “L’indissolubilita del matrimonio rato e consumato. Status questionis,” in Peri- 

odica, 90 (2001), pp. 273-304. 

53- GREGORY XVI, letter Accepimus, February 8, 1836, in Acta Gregorii Pape XVI, scilicet 
constitutiones, bulle, littere apostolice, epistole, vol. 2, Graz, Akademische Druck- u. 
Verlagsanstalt, 1971, p. 98; Prus IX, letter Verbis exprimere, August 25, 1859, in Pii IX 
Pontificis Maximi acta, vol. 3, [Rome], Ex Typographia Bonarum Artium, [n.d.], p. 100, in 
P. GASPARRI (ed.), Codicis iuris canonici fontes, vol. 2, Rome, Typis polyglottis Vaticanis, 
1948, no. 526, p. 929, English translation in BENDICTINE MONKS OF SOLESMES (eds.), Papal 
Teachings: Matrimony, Boston, St. Paul Editions, 1963, pp. 111-112; LEO XIII, encyclical 
letter Arcanum, February 10, 1880, in Leonis XIII Pontificis Maximi acta, vol. 2, Rome, Ex 
Typographia Vaticana, 1882, p. 37; Prus XII, address to recently married couples, April 22, 
1942, in Discorsi e Radiomessaggi di Sua Santita Pio XII, vol. 4, [Rome], Tipografia Poli- 
glotta Vaticana, [1955], pp. 46-47. 

5 Jonn PAUL II, allocution to the Roman Rota, January 21, 2000, in AAS, 92 (2000), pp. 350- 

355, English translation in W.H. WOESTMAN (ed.), Papal Allocutions to the Roman Rota 

1939-2011, Ottawa, Faculty of Canon Law, Saint Paul University, 2011, pp. 254-259 

(=WOESTMAN (ed.), Papal Allocutions). 

“L’affermazione opposta implicherebbe la tesi che non esiste alcun matrimonio assoluta- 

mente indissolubile, il che sarebbe contrario al senso in cui la Chiesa ha insegnato ed 

insegna l’indissolubilità del vincolo matrimoniale” (ibid., no. 6, in AAS, 92 [2000], p. 353, 

in WOESTMAN [ed.], Papal Allocutions, p. 257). 
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the name and with the authority of Christ, but this power does not include 
per se any power over the divine law, natural or positive. Neither Scripture 
nor Tradition recognizes any faculty of the Roman Pontiff for dissolving a 
ratified and consummated marriage; on the contrary, the Church’s constant 
practice shows the certain knowledge of Tradition that such a power does 
not exist." 


John Paul II concludes that “the non-extension of the Roman Pontiff’ s 
power to ratified and consummated sacramental marriages is taught by the 
Church’s Magisterium as a doctrine to be held definitively, even if it has not 
been solemnly declared by a defining act.”57 


Some proposals presented after this papal statement, postulate, however, 
a different approach to the concept of marriage bond which amounts to an 
attempt to redefine the notion of the bond of marriage and, consequently, 
the understanding of the indissolubility of marriage.*® 


The proponents of an existential approach to the notion of marriage 
affirm an idea of the evolution of “the reality of human marriage.” ® This 
evolution concerns both the concept of marriage and the evolution of the 
reality of the mutual love between the spouses. As to the former, a question 
should be asked: what exactly is evolving? Is it the understanding of mar- 
riage or the notion of marriage as such? For those who consider marriage as 


5 “Il Romano Pontefice, infatti, ha la “sacra potestas” di insegnare la verità del Vangelo, 


amministrare i sacramenti e governare pastoralmente la Chiesa in nome e con l’autorità di 
Cristo, ma tale potestà non include in sé alcun potere sulla Legge divina naturale o positiva. 
Né la Scrittura né la Tradizione conoscono una facoltà del Romano Pontefice per lo scio- 
glimento del matrimonio rato e consumato; anzi, la prassi costante della Chiesa dimostra la 
consapevolezza sicura della Tradizione che una tale potestà non esiste” (ibid., no. 8, in 
AAS, 92 [2000], p. 355, in WOESTMAN [ed.], Papal Allocutions, p. 258). 
5 JOHN PAUL II, allocution to the Roman Rota, January 21, 2000, no. 8, in AAS, 92 (2000), 
p. 355, in WOESTMAN (ed.), Papal Allocutions, p. 258. In their article, however, Ryan and 
Grisez argue (although without any reference to this John Paul II’s determination) that the 
teaching “that ratum et consummatum marriages as such are absolutely indissoluble [...] 
was proposed as divinely revealed by the ordinary and universal magisterium and held as 
such by the whole Church” (“Indissoluble Marriage,” p. 414). 
The question of the correct terminology in discussing the subject matter of indissolubility 
of marriage should be raised. Frequently one can hear a claim that certain marriages are 
dissoluble (for instance, RYAN and GRISEZ, “Indissoluble Marriage,” p. 383). This does not 
follow the traditional distinction between “absolute” and “not absolute” extrinsic indissol- 
ubility of marriages. See Pius XII, allocution to the Roman Rota, October 3, 1941, in AAS, 
33 (1941), pp. 421-426, in WOESTMAN (ed.), Papal Allocutions, p. 14. One can claim that 
the final result is the same, but the necessary precision is missing. 
See, for instance, J.A. CORIDEN, “The Marriage Bond and Ecclesical [sic!] Reconciliation 
of the Divorced and Remarried,” in Studia canonica, 38 (2004), p. 156 (=CORIDEN, “The 
Marriage Bond”). 
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an immutable institution of natural law, only the first option, evolution in 
the perception of marriage, is admissible. In other words, the nature of mar- 
riage is being studied and understood better and better, but that does not 
mean that the institution itself is changing. If marriage is of divine institu- 
tion, it is of immutable character. 


Other thinkers tend to consider the concrete circumstances of life and to 
treat the indissolubility of marriage in an existential order: “the indissolu- 
bility of marriage does not present itself simply as the consequence of the 
permanency of a contract, but rather as an expression of love and its perpet- 
ual character. On the other hand, if the love between the spouses no longer 
exists and it turns into a genuine disagreement and even hostility, the indis- 
solubility of marriage is at risk, in many cases, to make marriage ‘a partner- 
ship of insoluble hatred’.”°° 


In his 2007 allocution to the Roman Rota, Pope Benedict XVI pointed, 
however, to the dangers of treating the reality of marriage in exclusively 
sociological terms: 


the expression “truth of the marriage” loses its existential importance in a 
cultural context that is marked by relativism and juridical positivism, which 
regard marriage as a mere social formalization of emotional ties. Conse- 
quently, not only is it becoming incidental, as human sentiments can be, but 
it is also presented as a legal superstructure of the human will that can be 
arbitrarily manipulated....°! 


Moreover, such the positions do not respond to the question of the jurid- 
ical aspect of marriage. The juridical component of the notion of marriage, 
especially expressed in the notion of contract was not suppressed by a new, 
more personalistic notion of covenant describing the reality of marriage. 
Any serious proposal would, therefore, need to include addressing the jurid- 
ical aspect of marriage. 


60 “L’indissolubilité du mariage ne s’impose pas simplement comme la permanence d’un con- 


trat ordonné à la procréation, mais comme l’expression de l’amour et de sa perpétuité. Mais 
si l’amour entre les conjoints n’existe plus et s’il fait place à un véritable désaccord et 
même à l’inimitié, l’indissolubilité court le risque, dans bien des cas, de faire du mariage 
‘une société de haine insoluble’” (N. PROVENCHER, Une place à part entière: les divorcés 
remariés dans l'Église, Ottawa, Novalis, Université Saint-Paul, 2007, pp. 67-68 
[=PROVENCHER, Une place à part entière]). 

61 BENEDICT XVI, allocution to the Roman Rota, January 27, 2007, in AAS, 99 (2007), p. 87, 

in WOESTMAN (ed.), Papal Allocutions, p. 293. 

See J. RATZINGER, “Introduzione,” in CONGREGATION FOR THE DOCTRINE OF THE FAITH 

(ed.), Sulla pastorale dei divorziati risposati, with the preface by T. BERTONE and the intro- 

duction by J. RATZINGER, Rome, Libreria editrice Vaticana, 1998, pp. 26-27, English trans- 

lation in ORE, December 7, 2011, p. 3. 
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Among various proposals one can find attempts to show that the princi- 
ple of indissolubility is not unequivocal in the Scriptures. Indeed, there is a 
multiplicity of interpretations as to the meaning of the exception found in 
Mt 5:32 and 19:9. The abundance in the readings of those Gospel passages 
is, however, a part of the problem as the divergent and often contradictory 
interpretations of the meaning of the word “porneia” in this precise context 
do not allow for a decisive conclusion.® Consequently, “the Church cannot 
build its doctrine and praxis on uncertain exegetical hypotheses. It has to 
adhere to the clear teaching of Christ.” 


In their article “The Indissolubility of Marriage” Himes and Coriden 
maintain, however, that the meaning of the exception in Mt 19:9 is not that 
important after all as they hold that biblical authors like Matthew and Paul 
included their own “refinement to the teaching of Jesus. These authors did 
not understand themselves to be distorting Jesus’ teaching but explaining 
how disciples might be faithful within circumstances not included in the 
Messiah’s description of God’s reign.”® That serves them to extend this 
method of creative interpretation of Jesus’ sayings to accommodate new 
situations encountered by the early Church. In the conclusion of their 
argument they subscribe to a thesis that “by preserving the variety of say- 
ings that were used in the early communities, the New Testament itself man- 
ifests the early communities’ belief that the authority of the Spirit permitted 
them to modify and to apply these sayings of the Lord.”®’ Ryan and Grisez 
find a fundamental problem in this line of argumentation: contradicting 
Jesus, while at the same time teaching under the Holy Spirit’s inspiration! ® 
Besides, there is a fundamental difference between applying the teaching of 
Christ and modifying it. 


If, nevertheless, one admits that indeed such new interpretations had been 
created in the early Christian communities (putting aside the question of 
their doctrinal value), one needs to point to the evidence of their existence. 
It does not seem very likely that the question of the meaning of the excep- 
tion in Mt 19:9 will ever be resolved to the extent of allowing for any change 
in the Church’s doctrine - and that is not only because of the lack of sources. 
In fact, paradoxically, from the absence of relevant sources testifying to the 


6 See ibid., pp. 20-22. 

6 Tbid., p. 22. 

6 Tbid., p. 469. 

© See ibid., pp. 469-470. 

& This is a quote from M. R. D’ANGELO, “Remarriage and the Divorce Sayings Attributed 
to Jesus,” in W. ROBERTS (ed.), Divorce and Remarriage: Religious and Psychological 
Perspectives, Kansas City, MO, Sheed and Ward, 1990, p. 79. 

68 See RYAN and GRISEZ, “Indissoluble Marriage,” p. 395. 
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existence of any different interpretation than admitted in the common teach- 
ing of the Church, one can build a sustainable, albeit cautious hypothesis. If 
nothing of importance has been preserved in the presently known sources 
about any teaching or praxis that would run decisively against the principle 
of the indissolubility of marriage as expressed in Mt 19, then the exception 
of “porneia” does not seem to have introduced in the conscience of the 
ancient Church anything that would have merited any great discussion in the 
past, and, conversely, in the present. In other words, one can propose a 
hypothesis that had the exception of “porneia” created some meaningful 
responses, these responses would have found their expression in the writings 
and the praxis of the Church. Consequently, it seems quite reasonable that 
what we know now about this problem must be essentially within that spec- 
trum of opinions which were permitted by the ancient understanding of 
“porneia.” Any new evidence that would not have been somehow reflected 
in the ancient writings is very unlikely to appear: would it have been so well 
“hidden” that it had never been known and reflected upon? In other words, 
can we expect a discovery comparable in its scale to the findings in Qumran? 


Gaudium et spes 48 declares that “[t]he intimate partnership of married 
life and love has been established by the Creator and qualified by His laws, 
and is rooted in the conjugal covenant of irrevocable personal consent.” 8° 
The subsequent sentence clarifies further that: “by that human act whereby 
spouses mutually bestow and accept each other a relationship [emphasis 
added] arises (institutum [...] firmum oritur), which by divine will and in 
the eyes of society too is a lasting one.””° 


Himes and Coriden admit that the understanding of the bond as a relation 
“is in accord with the teaching of Gaudium et spes that the bond arises out 
of the ‘covenant of irrevocable personal consent’ whereby the couple 
pledges to live as husband and wife.’”’’! However, the immediately follow- 
ing conclusion is a troubling one — it directly contradicts the previous 
assumption: “It is the relationship of husband and wife that gives life to the 
bond and as such the bond inheres in the human persons who make up the 
relationship. So when the Church speaks of the reality of the marriage bond 
it must mean the reality of a man and woman who have given an entire 


6 “Intima communitas vite et amoris coniugalis, a Creatore condita suisque legibus instructa, 


foedere coniugii seu irrevocabili consensu personali instauratur.” However, it seems that 
“rooted” does not correspond well to the meaning of the original text which is rather 
“establish.” “Rooted” points rather to some static reality, while the Latin instaurare points 
to an event, action (SACROSANCTUM CECUMENICUM CONCILIUM VATICANUM II, Constitutio- 
nes, decreta, declarations, p. 754, in ABBOTT [ed.], The Documents of Vatican II, p. 250). 
70 Ibid. 
7. HIMES and CORIDEN, “The Indissolubility of Marriage,” p. 485. 
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orientation to their lives by pledging that they will live together as husband 
and wife [emphasis added].”’* However, GS speaks about a different real- 
ity, i.e. the marriage bond that arises from the conjugal covenant of irrevo- 
cable personal consent. In terms of scholastic philosophy, the reality of the 
marriage bond situates itself in the category of accidents, and in this case, 
the marriage bond is to be considered as a relationship of rights and obliga- 
tions of the couple.” 


There is no indication, that GS 48 departs from the technical canonical 
meaning of the bond as was understood in the Church. In the second part of 
their reasoning Himes and Coriden seem to use the term “relationship” in a 
different meaning than in the first one. This second meaning does not sig- 
nify one of the accidents in the scholastic philosophy, but a psycho-socio- 
logical reality of a relationship between two persons. On the basis of this 
equivocation they conclude that “[i]t is the relationship of husband and wife 
that gives life to the bond and as such the bond inheres in the human persons 
who make up the relationship.” From that statement, another conclusion 
producing far reaching consequences is inferred: “Once this is clear, that 
the bond of marriage is nothing more nor less than a human relationship, ‘a 
permanent orientation of the whole internal world of a person to another,’ 
then we can make sense of what happens when the relationship is termi- 
nated: the bond has ended [emphasis added].””+ 


However, this process of argumentation is seriously flawed and cannot 
be admitted. The problem lies in the understanding of relationship: the law 
understands it in the juridical sense as the relationship of rights and obliga- 
tions, when Himes and Coriden understand it existentially. Orsy notices 
that the reality of a legal bond “is the creation of the law, human or divine, 
as the case may be.’”” In terms of scholastic philosophy, the marriage 
bond is to be considered as a relationship. Insofar as the marriage bond is 
a legal concept, it is a relationship of rights and obligations. Yes, the exis- 
tential reality of the relationship of the couple may cease to exist as a 
matter of fact, but can this unfortunate turn of affairs influence the exist- 
ence of a relationship of mutual rights and obligations? The latter belongs 


72 Ibid. 

15° See L.M. Orsy, Marriage and Canon Law: Texts and Comments, Reflections and Ques- 
tions, Wilmington, DE, Michael Glazier, Inc., 1988, pp. 204-205, footnote 3 (=Orsy, Mar- 
riage and Canon Law). Cf. also M.G. LAWLER, “Blessed Are Spouses Who Love, for Their 
Marriages Will Be Permanent: A Theology of the Bonds in Marriage,” in Jur, 55 (1995), 
pp. 219-222. 

Ibid., p. 485-486, with an internal quotation from Orsy, Marriage and Canon Law, p. 272. 
15 Orsy, Marriage and Canon Law, p. 203, note 2. 
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to a different realm, that of juridical reality, abstract, but no less concrete.’ 
To sever a juridical relationship, a cause of a different order is required. 


Indeed, admitting Himes and Coriden’s claim that the marriage bond “is 
the bond of marital love and if the marriage relationship has ended the bond 
has ended; therefore, there is no sacrament for there no longer exists a 
human reality as the ‘element’ of the sacrament”’”” would totally change our 
view of the marriage bond, especially its causa efficiens and its termination. 


2.3 — Catechism and the Divorced and Remarried 


As it was stated earlier, the Catechism does not present the historical 
development of the magisterial teaching on marriage following the promul- 
gation of Familiaris consortio and of the 1983 Code of Canon Law. This is 
especially visible in the question of the divorced and remarried and their 
admission to Holy Communion. It may be of interest that the CCC departs 
from what the Catéchisme pour l Église universelle. Projet révisé embraced 
in no. 2865, i.e. an invitation of the pastors that they make a difference 
between those who have been unjustly abandoned, and those who through 
their own fault have destroyed their marriage, as included in Familiaris con- 
sortio, no. 84. Instead, no. 1650 of the CCC directly proceeds to the invoca- 
tion of the principle in this regard: 

The Church maintains that a new union cannot be recognized as valid, if the 
first marriage was. If the divorced are remarried civilly, they find them- 
selves in a situation that objectively contravenes God’s law. Consequently, 
they cannot receive Eucharistic communion as long as this situation per- 
sists. For the same reason, they cannot exercise certain ecclesial responsi- 
bilities. Reconciliation through the sacrament of Penance can be granted 
only to those who have repented for having violated the sign of the cove- 
nant and of fidelity to Christ, and who are committed to living in complete 
continence.”® 


One can assume that it was purposely omitted as this passage from 
Familiaris consortio often gave rise to pastoral solutions resulting in admis- 
sion of those who felt not guilty of their marriage breakdown to sacramental 
Communion. 


One of the serious challenges to the orderly administration of justice in 
the Church is a certain disregard for the truth of the matter, justified by an 


76 By being an accident the bond is no less “real:” it has its ontological status as a being, 


though a relational one. 
77” HIMES and CORIDEN, “The Indissolubility of Marriage,” pp. 486. 
78 Pp, 350-351. 
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allegedly “pastoral” (as opposed to “canonical”) approach to the question 
of the validity of marriage: 
In fact, the conviction that the pastoral good of the person in an irregular 
marital situation requires a sort of canonical regularization, independently 
of the validity or nullity of his/her marriage, independently, that is, of the 
“truth” of his/her personal status, has also spread in certain ecclesiastical 
milieus. The process of the declaration of matrimonial nullity is actually 
considered as a legal means for achieving this objective, according to a 
logic in which the law becomes the formalization of subjective claims.” 


One can apply this statement regarding unreflective applications of 
juridical formalities analogously to variations of the so-called internal 
forum solution concerning the admission of divorced and re-married Catho- 
lics to Holy Communion. Some proposals in this regard seem to be nothing 
more than applying certain procedures in order to give legitimacy to the 
advocated course of action. One has to notice, however, that in the first 
case there is reference to the alleged non-existence of the marriage bond, in 
the second instance, the question of the marriage bond is not always 
addressed. 


James Coriden proposed a pastoral approach to the question of the 
admission of the divorced and remarried Catholics to Holy Communion. It 
should commence with “a prayerful and thoughtful encounter with a ‘pas- 
toral diagnostician,’ a knowledgeable person who can listen with sensitivity 
to the story of the original marriage, its failure, the process and context of 
the subsequent union, the faith, commitment, and motivations of the present 
partners.”#° In a certain sense, this activity corresponds to that of the audi- 
tor in a marriage nullity trial, but the stress on “sensitivity” points to a 
greater personal involvement on the part of the “diagnostician.” As to the 
method of the intervention, it seems that at least some authors clearly call 
for establishing them on clearer ecclesial and pastoral basis.$! What is 
important, however, is that the decision would have been left to the couple 
themselves, to their personal judgment, though helped “by the power of 
discretion and the virtue of epikeia.”*® This would not exclude a possibility, 


7 BENEDICT XVI, allocution to the Roman Rota, January 27, 2007, in AAS, 99 (2007), 
pp. 87-88, in WOESTMAN (ed.), Papal Allocutions, p. 294. 

80 CorIDEN, “The Marriage Bond,” p. 171. 

81 “Nous constatons que de plus en plus de divorcés remariés décident de s’intégrer pleine- 
ment à la communauté, tout seuls, sans consultation et sans une démarche appropriée. Il me 
semble évident qu’on ne peut laisser à l’appréciation subjective de chacun, prêtre ou époux, 
la question de l’accès aux sacrements, sans un minimum de références à des critères ecclé- 
siaux et pastoraux” (PROVENCHER, Une place à part entière, p. 76). 

82 CorIDEN, “The Marriage Bond,” p. 171. 
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however, that in certain situations the involvement of the priest in the pro- 
cess of discernment will bring forward rather a clearer understanding of the 
situation of sin and admission to Holy Communion would not be possible.® 
Altogether it seems that the object of the decision of the interested person 
must be different than the question of the validity of marriage, otherwise it 
would signify, in practice, the creation of the two-tier system for declaring 
the nullity of marriage. 


On June 24, 2000, the Pontifical Council for Legislative Texts, “in agree- 
ment with the Congregation for the Doctrine of the Faith and with the Con- 
gregation for Divine Worship and the Discipline of the Sacraments,” issued 
a declaration making it clear that c. 915 applies to the faithful who are 
divorced and remarried.** Cardinal J. Ratzinger’s memorandum (early June 
of 2004; made public in the first week of July 2004), entitled “Worthiness 
to Receive Holy Communion,”# sent to Cardinal T. McCarrick throws 
additional light on the problem. The letter contains six general principles 
regarding worthiness to receive Holy Communion. 


The first principle calls for special attention. It reads: 
Presenting oneself to receive Holy Communion should be a conscious deci- 


sion, based on a reasoned judgment regarding one’s worthiness to do so, 
according to the Church’s objective criteria.*° 


First of all, the decision requires an act of judgment which should be 
based on reason, taking into account the criteria established by the Church. 
This assessment is made in conscience by an individual person. It concerns 
ultimately the moral evaluation of the sexual relations outside of a valid 
marriage. As every moral decision, however, it has to be made by an 
informed conscience. The issue of the proper formation of the individual 
conscience appears in the context of the above mentioned solution regarding 
the divorced and remarried as it seems that the informative part of the deci- 
sion of the interested person is at least facilitated by the “diagnostician.” 
The latter does not make the decision, but practically furnishes the crucial 


83° See P.J. TRAVERS, “Reception of the Holy Eucharist by Catholics Attempting Remarriage 


after Divorce and the 1983 Code of Canon Law,” in Jur, 55 (1995), pp. 212-213. 

See PONTIFICAL COUNCIL FOR LEGISLATIVE TEXTS, Acta Consilii: Dichiarazione, in Comm, 

32 (2000), p. 160, English translation in ORE, July 12, 2000, pp. 3-4. A comprehensive 

summary of the Church’s teaching of not admitting to Holy Communion of those who 

persist in a manifest grave sin is given in R.L. Burke’s article “The Discipline Regarding 

the Denial of Holy Communion to Those Obstinately Persevering in Manifest Grave Sin,” 

in Periodica, 96 (2007), pp. 3-58. 

85 See “Vatican, U.S. Bishops: On Catholics in Political Life,” in Origins, 34 (2004), 
pp. 133-134. 

86 Tbid., p. 133. 
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cognitive elements needed for it, as the implicit assumption is that otherwise 
the person turning for the diagnostician’s help was unable to make such a 
conclusion. The precise content of the argumentation allowing for the deci- 
sion of a divorced and remarried person, a decision that contradicts the dis- 
cipline of the Church, is not made explicit and that renders the proposed 
solution canonically inexplicable. 


There are commentators who refer to the history of the Church in search 
of the instances of a more flexible approach to the issue of indissolubility of 
the marriage bond. While the patristic tradition is firm on the principle of 
the indissolubility, there were, however, some ancient authors (Basil of Cae- 
sarea and John Chrysostom are usually mentioned in this regard) who 
allowed for certain flexibility. These authors, however, situate themselves 
clearly on the fringe of tradition. 


Their writings, nonetheless, gave rise to the institution of the economy 
(oikonomia) known in the Eastern Churches separated from Rome. There 
are contemporary authors who advocate embracing these traditions also by 
the Catholic Church.8’ However, according to Card. Ratzinger this peculiar 
“theology of divorce” cannot in any way be reconciled with the will of 
Christ concerning the indissolubility of marriage: 


On doctrinal grounds, the praxis of the Eastern Churches separated from 
Rome cannot be taken up by the Catholic Church, as it is the result of a 
complex historical process, an increasingly liberal — and thus more and 
more removed from the words of the Lord — interpretation of several 
obscure patristic texts which were significantly influenced by civil law. Fur- 
thermore, the claim is incorrect that the Church simply tolerated such a 
praxis. Admittedly, the Council of Trent did not pronounce any explicit 
condemnation. The medieval canonists, however, consistently spoke of the 
praxis as improper. Furthermore, there is evidence that groups of Orthodox 
believers who became Catholic had to sign a profession of faith with an 
explicit reference to the impossibility of a second marriage.** 


What is to be stressed in this regard is that the protagonists of the princi- 
ple of economy do not put into question the validity of the first marriage. 
Consequently, the second union cannot be considered as sacramental. This 


87 During the discussion following the presentation of this subject matter at the convention of 
the Canadian Canon Law Society in Winnipeg (2012), it was pointed out that Eastern tra- 
dition deserves a much more thorough study. Admitting his own limitations in this area of 
study, it is the conviction of this author that if the reflection on indissolubility of marriage 
within Eastern tradition is going to make an impact, it must somehow refer to precise cate- 
gories used, and must address the questions posed, by the canonical doctrine of the Catholic 
Church. 

88 RATZINGER, “Introduzione,” pp. 23-24, in ORE, p. 3. 
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immediately provokes some questions. What exactly is the juridical status 
of this second union, as a valid marriage between baptized persons cannot 
exist without it being a sacrament? Can a Catholic live in such a union 
which is not a sacramental marriage and have lawful sexual relations? It 
seems that any consideration of the solution of economy in the canonical 
discipline concerning marriage would inevitably demand no less than a 
reformulation of the moral obligation of the sixth commandment of the 
Decalogue. 


There are also some recent proposals to apply the traditional notions of 
the epikeia and equity (equitas) in order to introduce exceptions to the dis- 
cipline concerning the divorced and remarried. A traditional understanding 
of equity points to it as 


a characteristic of the virtue of justice that, in order to better ensure the 
good of the faithful, calls for putting aside the strict application of the law 
and to substitute for it a provision which is less rigorous or better adapted 
to a given situation. Equity in action is the decision of an ecclesiastical 
authority through which this substitution is effected.$? 


In other words, equity amounts to creating the justification for a given 
course of action in the external forum (for instance, a decision of a judge in 
the exercise of his function; c. 221, §2). To the contrary, the epikeia con- 
cerns the internal forum: “it is an act of private and subjective judgement, 
based on the virtue of prudence, through which the interested person decides 
in conscience that, due to the presence of certain particular circumstances he 
or she is not bound by the given law.” 


The question, ultimately, touches on the applicability of the epikeia and 
equitas to the norms of divine law. Such a possibility is not, however, 
admitted: 


Epikeia and aequitas canonica exist in the sphere of human and purely 
ecclesiastical norms of great significance, but cannot be applied to those 
norms over which the Church has no discretionary authority. The indissol- 
uble nature of marriage is one of these norms which goes back to Christ 
Himself and is thus identified as a norm of divine law. The Church cannot 
sanction pastoral practices—for example, sacramental pastoral practices— 
which contradict the clear instruction of the Lord.?! 


®© R. Naz (ed.), Traité de droit canonique, vol. 1, Introduction — Règles générales — Des 


personnes, 2nd rev. ed., Paris, Letouzey et Ané, 1954, p. 131. 
90 Ibid., p. 132. 
91 RATZINGER, “Introduzione,” p. 24, in ORE, p. 3. 
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Conclusion 


This overview of a handful of theologico-canonical proposals regarding 
the understanding of marriage as presented in the teachings enshrined in the 
Catechism of the Catholic Church points, in my opinion, to the necessity of 
a further, thorough study, “because the overall understanding of the institu- 
tion of marriage must [...] include clarity with regard to its juridical dimen- 
sion.” 


As with any novel-type canonical proposals, responding to very concrete 
existential situations, there is some risk that also those postulated in the area 
of the marriage law might be formulated without taking fully into account 
the possible consequences for the discipline of the Church and for the per- 
sons concerned. A reflection on the fundamental principles underlining the 
teaching of the Church on marriage should, therefore, contribute to a better 
comprehension of the rationale of the proposed solutions and their critical 
evaluation, thus promoting an even more fruitful carrying out of the service 
of the canonists for the good of souls. 


° BENEDICT XVI, allocution to the Roman Rota, January 27, 2007, in AAS, 99 (2007), p. 87, 
in WOESTMAN (ed.), Papal Allocutions, p. 295. 
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JURISPRUDENCE — I 


IRREMEDIABLE NULLITY OF DECISIONS 
(can. 1620, 7°: DC art. 207, 7°) 
NEW PROPOSITION OF THE CAUSE 
(cann. 1643 and 1644, §1; DC artt. 280 and 290). 


Decree coram Arellano Cedillo, 25 March 2010, (USA)! 


In the year of the Lord 2010, on the 25" of March, the undersigned 
Fathers Auditors of the Turnus, legitimately convened at the seat of the 
Tribunal of the Roman Rota in order to define in the cause mentioned above 
the pre-judicial question concerning the nullity of the sentence of 12 Sep- 
tember 2001 pronounced by the first instance tribunal, and of the decree 
dated 22 January 2001 issued by the appeal tribunal in the second grade of 
trial in the cause mentioned above, and should the response be negative, 
concerning the concession of a new examination of the cause, issued the 
following decree. 


1 — The Facts 


1. Richard Holbroek, the petitioner in the cause, a Catholic, born in 1948, 
and Cecilia Brown, the respondent, born in 1948, celebrated marriage in 
1969 in the parish church dedicated to St. Patrick after an engagement rela- 
tionship. Common life, blessed by the birth of two sons, lasted seventeen 
years. In 1986 however, as dissensions became worse, the spouses sepa- 
rated. Then on 3 February 1986 they obtained the so-called civil divorce. 


2. On 28 September 1998, the man presented a petition to the regional 
ecclesiastical tribunal seeking a declaration of nullity his marriage due to 
“lack of due discretion on the part of one or both parties to the marriage.” 


' Decree c. Arellano Cedillo, 25 March 2010, (USA); Prot. No. 20.480. English trans. by 
Rev. Augustine Mendonça, JCD. Translated and published with permission of the Dean of 
the Roman Rota. 
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After a single judge tribunal was constituted by the decree of 29 Septem- 
ber 1998, the joinder of issue was carried out on 8 May 2000. 


Thus, despite the absence of the woman, the issue was properly joined on 
the ground of grave defect of discretion of judgment on the part of both 
parties. However, the decree of citation of the woman for the trial is not 
found in the acts, nor is the decree by which the tribunal had declared the 
woman absent from trial. Nevertheless, after the instruction was carried out 
through a hearing of the petitioner and his witnesses, but without the woman 
appearing for the trial, the tribunal of first instance, after the acts were prop- 
erly published on 9 May 2001, pronounced a sentence on 12 September 
2001 favouring the wishes of the petitioner. 


The appeal tribunal to which the cause was forwarded issued a decree of 
confirmation. 


3. The woman respondent proposed a plaint of nullity of the decisions of 
both the first and the second grade and asked for a new presentation of the 
cause. 


After the Rotal Turnus was constituted on 13 October 2008, and the acts 
of the cause were requested and obtained, by his decree of 12 November 
2009 the Undersigned Ponens determined that the pre-judicial question in 
the cause mentioned above, must be defined according to the following 
formula: “Whether there is proof of nullity of the decisions pronounced by 
the first and the second instance tribunals on 12 September 2001 and 
22 January 2002. Insofar as the response is negative, whether or not a new 
presentation of the cause is to be granted.” 


After having determined the method of dealing with the proposed ques- 
tions through written briefs in accord with art. 75 of the Norms of the 
Tribunal of the Roman Rota, advocates were ex officio assigned to protect 
the rights of the parties. Having received the diligently prepared written 
briefs from the ex officio advocates and the opinions of the defender of the 
bond and promoter of justice prepared as well on the matter, it is Our task 
today to define the above indicated pre-judicial questions. 


I — Nullity of Decisions I — De nullitate sententiarum 


1 — The Law 


4. A plaint of nullity is a judicial 
remedy by which one demands that a 
sentence, which is affected by an 
irremediable or remediable defect, 
be declared null. 


1 — In iure 


4. Querela nullitatis est remedium 
iudiciale, quo expostulatur ut senten- 
tia, vitio insanabili vel sanabili 
affecta, nulla declaretur. 


JURISPRUDENCE 


The Code now in force explicitly 
sanctions in canon 1620, 7° irreme- 
diable nullity of a sentence due to 
lack of defense of rights and Our 
Sacred Tribunal has always held that 
denial of the right of defense pro- 
vokes irremediable nullity of a sen- 
tence by natural law itself. 


Rotal jurisprudence commonly dis- 
tinguishes between the exercise of 
the right of defense and the denial of 
the right of defense. Namely, who- 
ever remains inactive, although 
being able to defend self, shall 
impute the lack of proper defense to 
his or her own inaction. However, if 
someone is impeded from defending 
self or from contradicting, then there 
is the impossibility of defense, which 
renders the sentence null. 


Thus, as Rotal jurisprudence has 
stated: “the right of defense implies 
a real faculty to be exercised effica- 
ciously, that has been acknowledged 
to the parties, of legitimately defend- 
ing themselves in a trial, but not that 
they de facto do defend themselves” 
(decr. c. Funghini, 20 May 1992, in 
RRT Decr. 11 [1992], p. 94, n. 2). 


Therefore, a decision coram Stank- 
iewicz correctly notes, “the right of 
defense considered in itself consists 
of two elements, namely: “a) ‘the 
right to information’ which consists 
in the necessity of warning the par- 
ties by informing them about the 
facts, proofs, and decisions; b) ‘the 
right to be heard’, which consists in 
the possibility to be given to the par- 
ties both of stating and contradicting 
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Codex vigens in can. 1620, n. 7, 
explicite sancit nullitatem insana- 
bilem sententiae ob carentiam iuris 
defensionis atque apud Nostrum 
Sacrum Forum semper retentum fuit 
denegatum ius defensionis nulli- 
tatem insanabilem sententiae provo- 
care vi iuris naturalis. 


Iurisprudentia rotalis communiter 
distinguit inter iuris defensionis 
exercitium et iuris defensionis dene- 
gationem. Scilicet quicumque iners 
exstat quamvis sese defendere pos- 
sit, tunc ille defectum propriae 
defensionis suae inertiae imputet. 
Attamen si quis impediatur quin se 
defendat vel contradicat, tunc habe- 
tur impossibilitas defensionis quae 
sententiam nullam reddit. 


Itaque, uti rotalis iurisprudentia 
edixit, “defensionis ius implicat 
realem ad effectum deducendi facul- 
tatem partibus agnitam in iudicio 
legitime sese defendendi, non vero 
ut de facto sese defendant” (decr. c. 
Funghini, diei 20 maii 1992, in RRT 
Decr., 11 [1992], p. 94, n. 2). 


Recte igitur adnotat decisio coram 
Stankiewicz “ius defensionis in 
semetipso consideratum duobus con- 
stat elementis, scilicet:“a) ‘iure ad 
informationem’ quod consistit in 
necessitate praemonendi partes ope 
notificandum circa facta, probationes 
et decisiones; b) ‘iure ad auditionem’, 
quod consistit in possibilitate parti- 
bus concedenda tum dicendi et con- 
tradicendi circa facta, probationes 
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about the facts, proofs, and deci- 
sions, and of introducing proofs and 
presenting defenses” (sent. c. Stank- 
iewicz, 20 January 1983, in Monitor 
ecclesiasticus 109 [1984], p. 249, 
n. 8). 


The right “to information” is com- 
plete in its effective exercise, with- 
out which the defense can never be 
otherwise carried out in a trial since 
the right “to a hearing” pertains only 
to the possibility of exercising such a 
right, but certainly not to its effective 
exercise. 


5. The citation of the respondent 
should precede the joinder of issue 
(can. 1508, §1). 


Defect of citation is equivalent to 
defect or denial of the right of 
defense: “‘Indeed, citation, insofar 
as it is a summons to trial, that is, 
insofar as it is a legitimate act by 
which someone is summoned to trial 
by order of the judge in order to 
prove a right, is necessarily required 
not only by positive law but also by 
natural law’, because citation con- 
cerns natural defense, and it is not to 
be denied to anyone, because no one 
should be condemned without being 
heard. Hence citation is said to be 
the beginning and foundation of a 
trial, that is, the first part of the trial 
(cf. Reiffensuel, Jus canonicum, lib. 
II, tit. II, nn. 42, 46, 48; also sent. 
c. Sebastianelli, 28 January 1918, in 
RRT Dec., 10 [1918], p. 13, n. 4)” 
(sent. c. Staffa, 30 October 1953, in 
RRT Dec., 45 [1953], p. 635, n. 2). 
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decisionesque, tum inducendi proba- 
tiones exhibendique defensiones” 
(sent. c. Stankiewicz, diei 20 ianuarii 
1983, in Monitor ecclesiasticus, 109 
[1984], p. 249, n. 8). 


Tus “ad informationem” in effectivo 
eius exercitio completur, sine quo 
ceterum defensio in iudicio perfici 
numquam possit cum autem, ius “ad 
auditionem” pertineat tantum ad 
possibilitatem exercendi ius huiusc- 
emodi, minime vero ad effectivum 
eius exercitium. 


5. Litis contestationem praecedere 
debet citatio partis conventae (can. 
1508, §1). 


Defectus citationis aequivalet defec- 
tui vel denegationi iuris defensionis: 
““Citatio enivero, quatenus est in ius 
vocatio, seu quatenus est actus legit- 
imus, quo quis ex mandato Iudicis 
vocatur in iudicium, iuris experiundi 
causa, nedum positivo iure, sed 
etiam naturali, necessario requiri- 
tur’, quia citatio spectat ad naturalem 
defensionem, sicque nulli est dene- 
ganda, cum nemo inauditus, con- 
demnari debeat. Unde citatio dicitur 
esse principium ac fundamentum 
iudicii, seu prima pars iudicii (cf. 
Reiffenstuel, Jus canonicum, lib. II, 
tit. II, nn. 42, 46, 48; item sent. c. 
Sebastianelli, 28 January 1918, in 
RRT Dec., 10 [1918], p. 13, n. 4)” 
(sent. c. Staffa, diei 30 octobris 1953, 
in RRT Dec., 45 [1953], p. 635, n. 2). 
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Hence, it is clear that citation is nec- 
essary and that its essential effect 
“resides in the fact that a petitioner, 
who demands by means of a libellus 
the services of a judge, and the 
accused, whom the petitioner wishes 
to call to trial, are able to obtain or 
defend legitimately the right which 
each one thinks is proper to him 
or her. The reason for citation there- 
fore is based in natural law which 
demands that no one should be con- 
demned without being heard first 
and, that one should be able to 
defend him or herself. And if one 
were actually to appear and be heard, 
even without being cited, his or her 
spontaneous appearance at the trial 
sanates the defect of citation both 
substantial, because the essential 
goal will have been achieved, which 
the natural law itself is said to 
demand, and formal, as canon 1711, 
§2 determines, which orders that the 
notary should indicate in the acts that 
the party was spontaneously present 
at the trial. This denies the party the 
faculty to propose thereafter a plaint 
of nullity due to defect of citation, 
because this defect is considered to 
have been already sanated” (sent. 
c. Fagiolo, 30 October 1968, in ibid., 
60 [1968], p.713, n. 5). 


The requirement of citation is not 
limited to the first step of the trial. 
Rather, it is necessary for all instances 
of the trial and in fact with the same 
consequences, if it is lacking: “But 
the stated law which concerns the 
citation of the respondent has force 
not only for the first instance, but 


Exinde patet necessariam esse cita- 
tionem cuius essentialis effectus “in 
eo est ut actor, qui per libellum min- 
isterium iudicis postulavit, et reus, 
quem actor in ius convenire voluit, 
rite valeant iura, quae unusquisque 
sibi propria esse putet, consequi vel 
defendere. Citationis ratio igitur niti- 
tur naturali iure quod postulat ne 
quis damnetur nisi prius auditus fue- 
rit seseque defendere potuerit. 
Quodsi de facto comparuerit et audi- 
tus fuerit, etsi non citatus, eius spon- 
tanea comparitio in iudicio sanat 
citationis defectum tum substan- 
tialem, cum assecutus fuerit finis 
essentialis, quem ipsa naturalis ratio 
postulare dicitur, tum formalem, uti 
determinat can. 1711, §2, qui iubet 
ut actuarius significet in actis partem 
sponte sua iudicio adfuisse; quod 
eidem parti aufert facultatem inde 
proponendi querelam nullitatis ob 
citationis defectum, cum hic iam 
sanatus habeatur” (sent. c. Fagiolo, 
diei 30 octobris 1968, in ibid., 60 
[1968], p. 713, n. 5). 


Citationis necessitas non circum- 
scribitun primo iudicii gradui, urget 
vero pro omnibus iudicii instantiis 
et quidem cum iisdem memoratis 
consequentiis, si deficiat: “At non 
dumtaxat pro prima instantia viget 
solemnis illa lex de parte conventa 
citanda, verum etiam pro omnibus et 
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also for all and single instances fol- 
lowing the first. The law in fact dis- 
tinguishes between the first instance 
and others, and the constant and 
incontroverted praxis of Our Sacred 
Tribunal is in accord with this. The 
reason is clear: the matter to be con- 
sidered at the appeal level concerns 
the same persons and the same object 
just as in the preceding instance, but 
a new trial is instituted which will be 
defined through a new sentence of 
the judge. If citation of the other 
party, that is, of the appealed party 
could be omitted, quite frequently, 
the sentence would be issued con- 
trary to natural law without that per- 
son knowing and being defended” 
(sent. c. Jullien, 8 February 1936, in 
ibid., 27 [1936], p. 118, n. 8). 

It is indeed true that defect of cita- 
tion causes only remediable nullity 
of the sentence, and it can be sup- 
plied either by the spontaneous 
appearance of the party with the 
intention of intervening in the trial 
(cf. can. 1507, $3), or through failure 
to interpose a plaint of nullity within 
the time period determined by law 
(cf. can. 1623), but there can be no 
sanation from mere silence of the 
party to whom the sentence has been 
simply notified without any mention 
of the defect of nullity. For, the use- 
ful time is understood as that which 
belongs to someone for the exercise 
and prosecution of his or her right in 
such way that it does not run for the 
one who is ignorant or is unable to 
act. 
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singulis instantiis primam sequenti- 
bus. Lex enim non distinguit inter 
primam instantiam et ceteras, con- 
sonatque constans atque incontro- 
versa praxis N. S. Ordinis. Ratio 
patet: in sede appellationis res agitur 
quidem inter easdem partes deque 
obiecto eodem ac instantia prae- 
cedenti, sed instauratur novum iudi- 
cium, quod definietur per novam 
iudicis sententiam, si citatio partis 
alterius seu appellatae omitti posset, 
saepius, ipsa inscia atque indefensa, 
contra ius naturale, sententia ferre- 
tur” (sent. c. Jullien, diei 8 februarii 
1936, in ibid., 27 [1936], p. 118, n. 8). 
Verum quidem est defectum cita- 
tionis secumferre tantummodo nulli- 
tatem sanabilem sententiae, atque 
suppleri posse vel per spontaneam 
partis comparitionem animo inter- 
veniendi in iudicio factam (cf. can. 
1507, §3), vel per omissionem, intra 
terminos iure statutos, interposi- 
tionis querelae nullitatis (cf. can. 
1623), at sanatio haberi nequit ex 
mero silentio partis, cui, nulla facta 
mentione de nullitatis vitio, sententia 
simpliciter notificata est. Nam tem- 
pus utile illud intelligitur quod pro 
exercitio aut prosecutione sui iuris 
ita alicui competit ut ignoranti aut 
agere non valenti non currat. 
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II — New Presentation 
of the Cause 


1 — The Law 


6. As is well known, causes concern- 
ing the status of persons never 
become res iudicata, but they can be 
proposed at any time before the tri- 
bunal of appeal if new and grave 
arguments or documents are brought 
forward (cf. can. 1643 and 1644, §1). 
However, the proofs must be pre- 
sented before the tribunal of appeal 
within the peremptory period of 
thirty days, unless perhaps the per- 
son placing the recourse can invoke 
canon 201, §2 on the basis of igno- 
rance or impossibility to act. Never- 
theless, according to the constant 
jurisprudence of Our Tribunal, if 
new and serious proofs are presented 
even after the peremptory period of 
thirty days, the instance for a new 
examination, also due to the princi- 
ple of procedural economy, is not to 
be rejected outright, and the judge 
can proceed to discussion. 


The law therefore does not shorten the 
time to interpose recourse for obtain- 
ing a new presentation of the cause, 
but it strictly restricts it to thirty days 
for prosecuting the recourse. 


For, a delayed presentation of the 
proofs implicitly contains in itself a 
further and different petition, because 
a new presentation of a cause can 
always be presented again. 


A new presentation of a cause is 
granted in order that a grave injustice 
can be repaired. Hence, it would be 


II — De nova causae 
propositione 
1 — In iure 


6. Uti pernotum est causae de statu 
personarum numquam transeunt in 
rem iudicatam at quovis tempore, 
novis et gravibus argumentis vel 
documentis coram tribunali appella- 
tionis exhibitis, proponi possunt (cf. 
can. 1643 et 1644, §1). Probationes 
vero intra peremptorium terminum 
triginta dierum coram tribunali 
appellationis exhibendae sunt, nisi 
forte recurrens, ob ignorantiam vel 
impossibilitatem agendi, canonem 
201, §2, invocare potest. Nihilomi- 
nus, iuxta constantem iurispruden- 
tiam N.F., si novae et graves proba- 
tiones etiam post peremptorium 
tempus triginta dierum exhibentur, 
instantia pro novo examine, etiam ob 
principium oeconomiae processua- 
lis, a limine reicienda non est, et 
iudex ad disceptationem procedere 
potest. 


Lex ideo tempus non coarctat ad 
recursum interponendum pro nova 
causae propositione obtinenda, sed 
illud ad triginta dies stricte restringit 
in recursu prosequendo. 


Nam tardiva probationum praesenta- 
tio, implicite ulteriorem ac diversam 
petitionem in se continet, cum nova 
causae propositio iterum semper 
proponi potest. 


Nova causae propositio conceditur 
ut gravis iniustitia reparari possit. 
Proinde iniustum et contra bonum 
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unjust and contrary to the good of 
souls to deny the benefit of a new 
hearing to someone who, being 
affected by a serious impediment, 
could not present proof within the 
stipulated period of time. 


7. The proofs and arguments in sup- 
port of the petition for a new exami- 
nation of the cause should be new 
and grave. 


The decree coram Stankiewicz of 
27 May 1994 maintains that proofs 
in a proper sense “imply only those 
probatory elements which transcend 
the judicial procedure and the sen- 
tence, that is, which are really extrin- 
sic to them, as for example, means 
of proofs that have not been intro- 
duced before (cf. cann. 1526-1586)” 
(decr. c. Stankiewicz, 27 May 1994, 
in RRT Decr., 12 [1994], p. 123, n. 15). 


The arguments of proof appear to be 
understood here by the term ‘argu- 
ments’, and these fulfill only a sub- 
sidiary function with respect to the 
object of the controversy defined by 
a twofold conforming decision, 
because they contribute to the over- 
turning of the truthfulness of the 
proofs already acquired in the 
preceding instances, on which the 
‘res iudicata’ is based, or to demon- 
strate the inconsistency of the deci- 
sions themselves because of the rea- 
sons concerning the law or the fact, 
according to which, therefore, they 
are regarded not without reason as 
elements intrinsic to the sentence (cf. 
decr. c. Stankiewicz, 27 May 1994, 
p. 123, n. 15). 
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animarum esset beneficium novae 
audientiae denegare illi qui, gravi 
impedimento affectus, probationes 
intra terminum statutum praesentare 
non valuit. 


7. Probationes vel argumenta pro 
sustinenda petitione novi causae 


examinis nova graviaque esse 
debent. 
Probationes sensu proprio, tenet 


decretum coram Stankiewicz, diei 
27 maii 1994, “ea tantum elementa 
probatoria implicant, quae proces- 
sum iudicialem et sententiam tran- 
scendunt seu quae eis reapse extrin- 
seca sunt, prout verbi gratia nondum 
inducta probationis media (cf. cann. 
1526-1586)” (decr. c. Stankiewicz, 
diei 27 maii 1994, in RRT Decr., 12 
[1994], p. 123, n. 15). 


Argumentorum vero nomine hic 
subaudiri videntur probationis argu- 
menta, quae functionem subsidiar- 
iam tantum persolvunt quoad litis 
obiectum duplici decisione conformi 
definitum, cum ad infirmandam 
veridicentiam probationum in prae- 
cedentibus instantiis iam acquisi- 
tarum conferant, quibus res “quasi 
iudicata” innititur, aut ad demon- 
strandam decisionum ipsarum incon- 
sistentiam ob rationes ad ius vel 
factum spectantes, ex quo igitur 
uti elementa sententiae intrinseca 
haud immerito habentur (cf. decr. 
c. Stankiewicz, diei 27 maii 1994, 
p. 123, n. 15). 
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What pertains to the gravity of the 
documents and arguments is required 
also in this trial; this is present if 
such means presented for the first 
time can or are able also to offer a 
founded hope of overturning or cor- 
recting the sentences that have 
already been pronounced 


8. A new and grave argument is 
undoubtedly present if from the acts, 
not without foundation, the right of 
defense seems to have been seriously 
restricted to the recurring party in the 
preceding decisions: justice and 
equity in the case demand that the 
possibility of protecting his or her 
rights without undue limitations be 
granted to the aggrieved party (cf. 
decr. c. Bruno, 15 July 1993, in ibid., 
11 [1993], p. 139, n. 6). 


A new presentation of the cause can 
be granted in this twofold hypothesis 
if the denounced violation of the 
right of defense is not proven with 
firm arguments from the acts. If, on 
the other hand, there is proof of the 
denial of the right of defense and, 
therefore, of the nullity of the deci- 
sions, there can no longer be any dis- 
cussion about a new presentation of 
a cause because the question con- 
cerning the merit of a cause can still 
be brought before an appropriate 
court at the instance of either one or 
both parties after the nullity of the 
decisions has been pronounced. 


Documentorum vel argumentorum 
gravitatem quod spectat quaeque hoc 
in iudicio requiritur, haec habetur si 
eiusmodi primum exhibita media 
fundatam spem quoque reformandi 
vel corrigendi iam latas decisiones 
conferre possint vel valeant. 


8. Novum et grave argumentum 
indubie habetur si ex actis, non sine 
fundamento, ius defensionis parti 
recurrenti in praecedentibus deci- 
sionibus haud modice coarctatum 
fuisse videatur: iustitia et aequitas in 
casu postulant ut parti gravatae pos- 
sibilitas sua iura sine indebitis limiti- 
bus tuendi detur (cf. decr. c, Bruno, 
diei 15 iulii 1993, in ibid., 11 [1993], 
p. 139, n. 6). 


Hac in duplici hypothesi concedi 
potest nova causae propositio si 
denuntiata iuris defensionis laesio 
firmis argumentis ex actis non com- 
probetur. Si e contra constet de den- 
egato iure defensionis ideoque de 
nullitate decisionum, non amplius 
sermo fieri potest de nova causae 
propositione, cum quaestio de mer- 
ito causae adhuc poni posset in sede 
sua propria ad instantiam alterutrius 
vel utriusque partis post admissam 
nullitatem decisionum. 
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II — Nullity of Decisions 


3 — The Argument 


9. The instruction of the cause both at the first instance tribunal and at the 
appeal tribunal suffers from several defects in proceeding, even grave ones, 
from which it is very clearly evident that the right of defense was denied to 
the woman respondent. Therefore the decisions pronounced are affected by 
irremediable nullity. 


The respondent complains in her letter that the lower tribunals committed 
several irregularities in the cause of nullity of marriage introduced by the 
petitioner, denying her the possibility of exercising the right of defense in 
accord with the norm of canon 1620, 7°, in following words: “... the failure 
on the part of all those involved in the court of First Instance to notify me 
of the annulment application submitted by my ex-husband [...], and thereby 
denying me the opportunity to respond and participate in the annulment pro- 
cess in any manner. In fact I had no knowledge that my Catholic marriage 
had been annulled until February 2004, which was over 2 years after the 
annulment was ratified by the Second Instance Court [...] in January 2002. 
I only became aware of the annulment when it was brought to my attention 
that the petitioner was convalidating his civil marriage with his third wife 
…” (Add. Summ.li, p. 13). 


In the first grade, the introductory libellus of 28 September 1998, the 
decree of 29 September 1998 constituting the tribunal, and the decree of 
23 March 2000 admitting the /ibullus were not notified to the woman 
respondent. 


One cannot find in the acts whether and where the decree of edictal cita- 
tion was published to the respondent. In any case, the decree of the joinder 
of issue and the decree of instruction of the cause were issued on 10 August 
2001, that is, on the same day on which the decree of edictal citation was 
issued; moreover, there is no decree declaring the respondent absent from 
trial. 


10. It is necessary to note that the petitioner, on his own, did not disclose 
the domicile of the respondent. The judge, however, was not able to find it. 


The first instance tribunal did not make any effort to find the respond- 
ent’s domicile; for this purpose an “internet” search made by the tribunal is 
not sufficient. The woman respondent is credible when she says in her 
recourse: “... my former husband insisted that he had no way of knowing 
where I was or how to get in touch with me. He was most certainly aware 


that at the time of his application for the annulment, I was living in our 
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home town. [...]This is the same small town where three of his four wit- 
nesses in the nullity case resided at the time of the annulment. Two of those 
witnesses had full knowledge of my home address and local telephone num- 
ber throughout the entire nullity trial” (Add. Summ.li, p. 13). 


From some circumstances (both the petitioner, from the time the intro- 
ductory libellus was presented, and the witnesses introduced by him kept 
silent about the domicile of the respondent; the tribunal of the first grade 
failed to make appropriate investigations to find the domicile of the 
respondent) it is clearly apparent that both the petitioner and the first 
instance tribunal wanted to exclude the respondent from the process. 


It is, therefore, evident to anyone that, due to lack of citation, communi- 
cation of the joinder of issue, and appearance of the respondent, a contra- 
dictorium between the parties was never established. 


The right of defence consists in the “faculty to contradict,” that is, the 
party called to trial by the other party can in fact contradict the proposed 
action, and also in “the right to be heard.” In the case we are dealing with, 
there is no sign of communication with the respondent. Finally, one cannot 
find anywhere any evidence of the communication of the sentence. 


Citation is so necessary that if citation has not been legitimately notified, 
the acts of the process are null, with due regard for the prescript of canon 
1507, §3. 


11. In its decree of confirmation of the second grade of trial, the appeal 
tribunal, having bypassed what has been determined in canon 1682, $2, 
confusedly and in a disordered manner stated that defect of discretion of 
judgment of the parties in the cause “has been determined in accord with 
norms of law and properly demonstrated,” and also declared contrary to the 
truth: “having heard the observations of the Defender of the Bond and the 
parties in this case.” In fact, the defender of the bond had not adduced in the 
five lines he had presented any true or reasonable cause, much less did he 
ask for the remission of the cause to an ordinary examination so that what 
was lacking in the first grade could be completed, like, for example, to seek 
out an expert opinion according to canons 1574 and 1680. 


In the appeal grade, the respondent was granted no possibility of exercis- 
ing her right of defense. The Adjunct Judicial Vicar tries to offer some jus- 
tification in his letter of 2 September 2008 but, on the contrary, the reasons 
presented in her letter of complaint dated 24 June 2008 are clear as noon 
day light, in which the woman denounces her exclusion from the trial and 
the peevishness of the appeal tribunal: “these efforts to communicate with 
diocesan officials in the appeal tribunal [...] to assist me in this appeal” 
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(Add. Summ.li pp. 13-14), and the same woman wishes to denounce its 
manner of acting. Moreover, no possibility whatsoever was given to the 
respondent in the second grade of jurisdiction. 


Hence, because the absence of the respondent was without any fault on 
her part, she can use the plaint of nullity. However, the critical consequent 
absence of the woman, and of course without fault on her part, is the rea- 
son for her being unjustly deprived of all right of defense. There was in 
fact no contradictorium in the cause. The respondent was not able to know 
either the ground that was determined or the witnesses or the proofs. No 
opportunity was given to her to contradict, to introduce her own witnesses, 
to have an advocate, and so on. It seems, even now she is unaware of 
the motives, that is, the reasons for the petitioner’s petition, because the 
libellus was not notified to her. In fact, even the text of the sentence was 
not sent to her. 


In light of the evident nullity of the sentence of the first grade due to 
denial of the right of defense to the woman respondent, we must conclude 
also for the nullity of the confirmatory decree issued in the second grade of 
trial on account of derived nullity. 


The Fathers, therefore, think that not only the sentence of the first 
instance tribunal but also the confirmatory decree of the appeal tribunal suf- 
fer from irremediable nullity because the right of defense was denied to the 
respondent party. 


We must conclude that the sentences certainly suffer from irremediable 
nullity due to denial to the respondent of the right of defense mentioned 
expressly in canon 1620, 7°, because those decrees, particularly that of 
joinder of issue and of the publication of the acts as well as the definitive 
sentence itself, were not communicated to her. 


IV — New Presentation of the Cause 


3 — The Argument 


12. As far as the new presentation of the cause is concerned, keeping in 
mind the fact that the present decree declares null the first sentence of 
12 September 2001, because it was suffering from a defect of irremediable 
nullity according to canon 1620, 7°, the petition for a new presentation of 
the cause is an improper expression. Really, under the technical-juridical 
aspect, a petition for a new examination is not proposed in the absence of 
two conforming decisions (cf. can. 1644, §1). 
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13. After having weighed carefully everything said in law and in fact, the 
undersigned Fathers Auditors of the Turnus decreed responding to the pro- 
posed question: 
TO THE FIRST: AFFIRMATIVELY, THAT IS, THERE IS PROOF OF NULLITY OF THE 
SENTENCE OF THE FIRST INSTANCE TRIBUNAL OF 12 SEPTEMBER 2001 AND OF 
THE CONFIRMATORY DECREE OF THE APPEAL TRIBUNAL OF 22 JANUARY 2002. 
TO THE SECOND: NOT PROPOSED. 


The Fathers Auditors decreed that the cause must be remitted to the tri- 
bunal of first instance in order that it may consider proceeding in accord 
with the norms of law. 


Given in Rome, at the seat of the Tribunal of the Roman Rota, on 
25 March 2010. 


Kenneth E. Boccafola 
Iosephus Huber 
Alexander Arellano Cedillo, Ponens 


Studia canonica 47 | 2013, pp. 221-224 
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JURISPRUDENCE — II 


SUBSTANTIAL CONFORMITY BETWEEN SENTENCES 
(can. 1641, §1; DC art. 291, §2) 


Decree coram Bottone, 17 November 2011, (Italy)! 


1 — The Facts 


1. The marriage, which is now on trial, between Roberto Dinardo, born 
on 29 December 1961 and Felicita Campanella, born on 20 December of the 
same year, was celebrated on 24 June 1995 in their parish church. The pre- 
nuptial relationship had lasted about a year. 


The married life became unhappy from the beginning and became worse, 
so that after five years from the celebration of marriage, the spouses sepa- 
rated in February 2000, which was confirmed by the civil magistrate on 
7 January 2003. No offspring was born of this marriage. The parties obtained 
divorce on 21 February 2007. 


2. Already on 19 March 2001 the man had presented a libellus to the first 
instance tribunal seeking a declaration of nullity of his marriage alleging 
the grounds of defect of discretion of judgment on his own part and, subor- 
dinately, fear inflicted on him. The tribunal admitted the libellus, determined 
the doubt according to the petition of the petitioner and legitimately carried 
out the instruction of the case. Having observed everything stipulated by 
law, on 20 September 2006 an affirmative sentence was issued only on the 
ground of defect of discretion of judgment on the part of the man, and as to 
the second ground it was decreed “declined” (‘decade’). 


The respondent appealed and proposed a plaint of nullity. Thus the cause 
was transmitted to the interdiocesan appeal tribunal. And on 28 November 
2007 this tribunal rejected the plaint of nullity and on 28 March 2008 remitted 


' Decree c. Bottone, 17 November 2011, (Italy); Prot. No. 21.020. English trans. by Rev. 
Augustine Mendonga, JCD. Translated and published with permission of the Dean of the 
Roman Rota. 
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the cause to an ordinary examination of the second grade. A supplementary 
instruction of the cause was carried out and after observing everything stipu- 
lated by law, the appeal tribunal issued a negative sentence on the ground of 
defect of discretion of judgment on the part of the man, an affirmative sen- 
tence on the ground of fear inflicted on the same man, and declared conform- 
ity between the sentences. 


When the woman respondent came to know of the decision, she inter- 
posed an appeal to Our Apostolic Tribunal against the declaration of con- 
formity of sentences and, with respect to the case of affirmative decision, 
she petitioned for a new proposition of the cause. 


The undersigned Ponens decreed that the questions must be dealt with 
through written briefs. Now, having observed everything stipulated by law, 
and having received the written briefs and several letters of the respondent, 
it is now our task to render a decision. 


2 — The Law 


3. An adjudged matter occurs “if a 
second concordant sentence is ren- 
dered between the same parties over 
the same issue and on the same cause 
for petitioning” (can. 1641, $1). How- 
ever, according to the consolidated 
jurisprudence of Our Apostolic Tri- 
bunal, it is not necessary that two 
sentences in a cause be formally con- 
forming, which decide on the same 
cause for petitioning and on the same 
ground, but that they be substantially, 
that is, equivalently conforming. This 
means that the two conforming deci- 
sions are made, although on different 
grounds of nullity, on the basis of 
the same juridic foundation, namely 
on the “same juridic facts” which 
“can render invalid a marriage in the 
concrete,” even if they fall “under 
different norms” (cf. sent. c. Pinto, 
6 May 1974, in RRT Dec., 66 [1974], 
p. 341, n. 2), “although they attrib- 
uted a different juridic term to 


2 — In iure 


3. Res iudicata habetur “si duplex 
intercesserit inter easdem partes 
sententia conformis de eodem petito 
et ex eadem causa petendi” (can. 
1641, §1). Attamen, iuxta probatam 
Nostri Apostolici Fori iurispruden- 
tiam, non requirtur ut binae senten- 
tiae in causa latae formaliter con- 
formes sint, quae decernant ex eadem 
causa petendi atque ex eodem capite, 
sed ut sint substantialiter seu aequiv- 
alenter conformes sint, id est quae 
decernant, licet ex diversis capitibus 
nullitatis sed in eodem fundamento 
iuridico innixis, nempe in “iisdem 
factis iuridicis” quae “matrimonium 
in concreto invalidum reddere valent” 
etsi “sub diversis normis” cadunt 
(sent. c. Pinto, 6 May 1974, in 
RRT Dec., 66 [1974], p.341 , n 2) 
“etsi diverso iuris nomine adductae- 
assumptioni tribuerunt” (sent. c. 
Ewers, 2 December 1972, in ibid., 64 
[1972], p. 743, n. 15; sent. c. Palestro, 
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the alleged assumption” (sent. c. 
Ewers, 2 December 1972, in ibid., 64 
[1972], p. 743, n. 15; sent. c. Pal- 
estro, 31 January 1990, in ibid., 82 
[1990], p. 59, n. 7; decr. c. Stankiew- 
icz, 26 February 1987, in Decreta, 5 
[1987], p. 36, n. 7,8), and several 
others. 


The Instruction Dignitas connubii 
admits this principle and determines 
as follows in art. 291, §2: “Deci- 
sions are considered to be equiva- 
lently or substantially conforming 
when, even through they specify and 
determine the ground of nullity by 
different names, they are still rooted 
in the same facts rendering the mar- 


31 January 1990, in ibid., 82 [1990], 
p. 59, n. 7; decr. c. Stankiewicz, 26 
February 1987, in Decreta, 5 [1987], 
p. 36, n. 7,8), et plures alii. 


Accedit Instructio Dignitas connubii 
quae ita statuit in art. 291, §2: 
“Aequivalenter seu substantialiter 
conformes considerantur decisiones 
quae licet caput nullitatis diverso 
nomine significent et determinent 
tamen super iisdem factis matrimo- 
nium irritantibus et probationibus 
nitantur.” 


riage null and the same proofs.” 


3 — The Argument 


4. In order to be able to declare conformity of sentences, the juridic founda- 
tion of facts on which the sentences have been pronounced is of great 
importance, and this should be the same for both sentences. This is espe- 
cially valid for the case now on trial, because the appeal tribunal affirms that 
there is equivalent, that is, substantial conformity of sentences because the 
tribunal of first grade declared the marriage null on the ground of defect of 
discretion of judgment with respect to defect of internal freedom in the man 
petitioner, and the appeal tribunal on the ground of force and fear inflicted 
on the man (Summ., p. 42). 


5. Defect of discretion of judgment, even under the aspect of internal free- 
dom, cannot be confused with fear. In fact, the first proceeds from the very 
subject, who has in him or her self the causes of the loss of internal freedom, 
which, as the consolidated jurisprudence of Our Apostolic Tribunal teaches, 
originates from some grave anomaly or disorder of the contractant (can. 
1095, 2°), while fear proceeds from a free cause, external to the contractant 
and, although they can produce the same effect, they do not proceed from 
the same juridic foundation. 
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Defect of discretion of judgment, albeit considered under the aspect of 
defect of internal freedom, and fear inflicted from without, are therefore 
moved by different juridic facts. 


6. After carefully weighing everything, the undersigned Prelates Auditors 
of the Turnus, having observed all the requirements of law, decree: 


NEGATIVELY TO THE FIRST, THAT IS, THERE IS NO PROOF OF CONFORMITY 
OF SENTENCES; WITH RESPECT TO A NEW PROPOSITION OF THE CASE: NOT 
PROPOSED. 


The present decree shall be notified to all those who have an interest in it 
with respect to all its legal effects. 


Given in Rome, at the seat of the Tribunal of the Roman Rota, on 
17 November 2011. 


Angelus Bruno Bottone, Ponens 
Gregorius Erlebach 


Jair Ferreira Pena 
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JURISPRUDENCE — III 


EXCLUSION OF BONUM CONIUGUM 
(can. 1101, §2) 


Sentence coram Ferreira Pena, 26 March 2010, (USA)! 


1 — The Facts 


1. John Smith, first ascribed to the Methodist sect and then converted to the 
Catholic Faith, and Grace Rauling met some time in 1979. 


The premarital relationship was always peaceful and the young people 
celebrated marriage on 5 May 1984. 


Conjugal life lasted eighteen years and was blessed with two children. 
Then, as dissensions arose, the spouses definitively separated on 16 June 
2002. At the instance of the woman, a legal separation between the spouses 
was declared by the civil court, which was followed by divorce on 20 Octo- 
ber 2003. 


2. Thus, on 27 February 2004 the man presented an introductory /ibellus to 
the first instance tribunal, competent by reason of canon 1673, 1°-2°, seek- 
ing a declaration of nullity of his marriage. 


The respondent, who was legitimately cited, appeared and declared that 
she was opposed to the bond. On 29 March 2004, the doubt was determined 
according to the following formula: “Whether the nullity has been estab- 
lished on the grounds of defective consent: 1) grave defect of discretion of 
judgment (canon 1095, 2°) in the Respondent; but if not that, then partial 
simulation: intention contra bonum coniugum (canon 1101, §2) in the 
Respondent; and 2) inability to assume the essential obligations of mar- 
riage (canon 1095, 3°) in the Petitioner; but if not that, then partial simula- 
tion: intention contra bonum coniugum (canon 1101, $2) in the Petitioner.” 


' Sentence c. Ferreira Pena, 26 March 2010, (USA); Prot. No. 19.786. English trans. by Rev. 
Augustine Mendonga, JCD. Translated and published with permission of the Dean of the 
Roman Rota. 
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On 12 August 2005, a sentence was issued in favour of the bond, that is, 
there is no proof of nullity of marriage in the case. 


The petitioner appealed to the second instance tribunal, which, without 
carrying out any supplementary instruction, issued an affirmative decision 
on 16 March 2006, namely, there is proof of nullity of marriage only on the 
ground of exclusion of bonum coniugum on the part of both parties. 


Finally, the cause was brought to the Roma Rota where, after a Turnus 


was constituted, 


the doubt was determined on 25 November 2008 under the formula: 
“Whether there is proof of nullity of marriage in the case due to exclusion 
of bonum coniugum on the part of both.” 


In fact, no instruction of the cause was necessary because all useful ele- 


ments were already present in the acts. 


2 — The Law 


3. In order to constitute the matrimo- 
nial covenant—so St. Pope Nicholas 
Tin the year of salvation 866 declared 
solemnly in his Response to the que- 
ries from the Bulgars—“‘according to 
laws, the consent of those whose 
unions are in question alone is suffi- 
cient; and if this consent alone was 
lacking in a marriage, all other ele- 
ments, even those celebrated with 
sexual intercourse itself, are in vain, 
as confirmed by the great doctor John 
Chrysostom, who says: ‘It is not sex- 
ual intercourse, but the will that 
makes marriage’” (DS 643, 334). 


In fact, in constituting marriage— 
which is a most noble and, indeed, a 
just and serious contract—it is of 
utmost importance to take into con- 
sideration the operation of the supe- 
rior human faculties, namely, of the 
will enlightened by the intellect, 
rather than the mere union of bodies. 
Human beings are often propelled by 
the power of their instincts to this 
union. 


2 — In iure 


3. Ad matrimoniale iciendum foedus 
— ita anno salutis 866 sollemniter 
declarabat sanctus Pontifex Nicolaus 
I in sua Responsione ad consulta Bul- 
garorum — “sufficiat secundum 
leges solus eorum consensus, de quo- 
rum coniunctionibus agitur; qui con- 
sensus si solus in nuptiis forte defue- 
rit, cetera omnia, etiam cum ipso 
coitu celebrata, frustrantur, Joanne 
Chrysostomo magno doctore testante, 
qui ait: ‘Matrimonium non facit coi- 
tus, sed voluntas’” (DS 643, 334). 


Etenim in matrimonio efficiendo — 
quod est nobilissimum quidem aeque 
ac grave negotium — quammaxime 
oportet ut attendatur ad operationem 
superiorum hominis facultatum, vol- 
untatis scilicet ab intellectu illustra- 
tae, potius quam ad meram corporum 
commixtionem, ad quam saepe sub 
ductu instinctuum tantum homines 
trahuntur. 


JURISPRUDENCE 


The Church received from Roman 
law this principle, namely, concern- 
ing consent as the sole efficient 
cause of marriage, and it perfected 
the principle when it clearly 
explained—under the command of 
its Divine Founder’s teaching (cf. 
Matthew 19, 6)—that marital con- 
sent is formally perpetual, that is to 
say, irrevocable, so that once validly 
elicited it constitutes the conjugal 
bond and its stability rests beyond 
the power of the contractants—but 
also of any human authority. 


The present canon law expresses this 
in canon 1057, §1: “The consent of 
the parties, legitimately manifested 
between persons qualified by law, 
makes marriage; no human power is 
able to supply this consent.” 


4. But only a true and sincere con- 
sent makes marriage. For “simu- 
lated marriage is of no value” (Gai. 
D. 23.2.30); therefore, a consent 
expressed only orally produces 
nothing, unless it corresponds to the 
internal intention of the contractant. 


Relying on these principles, the Leg- 
islator provides in canon 1101, §2: 
“If, however, either or both of the 
parties by a positive act of the will 
exclude marriage itself, some essen- 
tial element of marriage, or some 
essential property of marriage, the 
party contracts invalidly.” 


A contractant, who clearly excludes 
the matrimonial bond itself, is said to 
simulate totally; but one who intends 
to contract marriage devoid of some 
essential element or some essential 
property, is said to perpetrate partial 
simulation. The juridic effect of the 
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A Romanorum iure Ecclesia recepit 
principium hoc, de solo consensu 
scilicet uti matrimonii causa effi- 
cienti, et illud ad perfectionem duxit 
cum presse explicaverit — sub ductu 
sui Divini Fundatoris doctrinae (cf. 
Matt., 19, 6) — consensum mari- 
talem esse formaliter perpetuum, 
scilicet irrevocabilem, ita ut semel 
valide elicitus efformet iugale vincu- 
lum, cuius stabilitas e contrahentium 
potestate — sed et cuiuscumque 
humanae auctoritatis — exsulat. 


Vigens Lex canonica id exprimit in 
can. 1057, §1: “Matrimonium facit 
partium consensus, inter personas 
iure habiles legitime manifestatus, 
qui nulla humana potestate suppleri 
valet.” 


4. At dumtaxat consensus verus ac 
sincerus matrimonium efficit. Nam- 
que ‘“simulatae nuptiae nullius 
momenti sunt” (Gai. D. 23.2.30); 
nihil ergo gignit consensus oretenus 
tantum expressus, nisi cum interna 
nubentis intentione congruat. 


His fretus praevidet Legislator in 
can. 1101, §2: “Si alterutra vel 
utraque pars positivo voluntatis actu 
excludat matrimonium ipsum vel 
matrimonii essentiale aliquod ele- 
mentum, vel essentialem aliquam 
proprietatem, invalide contrahit.” 


Qui contrahens matrimoniale ipsum 
vinculum plane excludit dicitur 
totaliter simulare; qui autem intendit 
coniugium inire aliquo essentiali ele- 
mento vel aliqua essentiali propri- 
etate nudatum contrahere, partialem 
simulationem patrare dicitur. Non 
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will which deviates from the norm 
does not change in both cases, 
namely, the nullity of marriage: dif- 
ferent however is the mode through 
which the nullity is caused and the 
psychological behaviour of the sim- 
ulator. 


Our Rotal jurisprudence usually 
affirms that in total simulation a con- 
tractant intends to perform a comedy 
(jest), or to display an appearance of 
marriage; in juridical language, it is 
said that there is in it an intention not 
to contract, while on the other hand, 
in partial simulation an intention 
not to oblige self is acknowledged, 
namely, an intention to reject some 
obligation out of those that necessar- 
ily flow from the constitutive ends 
or from the essential properties of 
matriage. 


5. According to canon 1055, 81, 
which recalls natural law, marriage 
is indeed by its nature ordered to the 
good of the spouses and to the gener- 
ation and education of offspring. 
Therefore, no one denies that one 
contracts invalidly, who, in marry- 
ing, rejects the giving and accept- 
ance of the rights and duties pertain- 
ing to the good of the spouses, as to 
an essential element of marriage, 
more correctly, to its constitutive 
end according to divine ordination 
itself. 


A hierarchy between the constitu- 
tional ends of marriage, as it hap- 
pened in the past, no longer exists; 
hence, the distinction which the old 
Code of 1917 made in canon 1013, 


mutat, in utroque casu, effectus 
iuridicus voluntatis a norma diver- 
gentis, nullitas nempe coniugii: 
diversus est autem modus per quem 
nullitas consequitur et psychologi- 
cus simulantis habitus. 


Affirmare consuevit Nostra Rotalis 
Iurisprudentia quod in simulatione 
totali contrahens comoediam tantum 
agere intendit, vel matrimonii simu- 
lacrum inflare; iuridica locutione, 
dicitur in eo adesse animum non con- 
trahendi; dum contra, in partiali sim- 
ulatione agnoscitur in contrahente 
animus se non obligandi, inten- 
tionem, scilicet, refutandi obliga- 
tionem aliquam ex iis quae necessa- 
rio scatent ex finibus constitutitivis 
vel ex essentialibus proprietatibus 
coniugii. 

5. Sane matrimonium, iuxta can. 
1055, §1, qui ius naturae recolit, ad 
bonum coniugum necnon ad prolis 
generationem et educationem indole 
sua naturali ordinatur. Nemo, ergo, 
infitias ibit quin invalide contrahat is 
qui in nubendo traditionem et accep- 
tationem recusat iurium officiorum- 
que ad coniugum bonum afferen- 
tium, utpote ad elementum coniugii 
essentiale, pressius ad eius finem 
constitutivum iuxta ipsam divinam 
ordinationem. 


Non amplius, sicut in praeterito eve- 
niebat, censetur hierarchiam inter 
fines matrimonii constitutionales 
vigere; unde distinctio quam vetus 
Codex anni 1917 in can. 1013, $1 


JURISPRUDENCE 


§1 between the primary (procreation 
and education of offspring) and the 
secondary end (mutual assistance 
and remedy of concupiscence) has 
already become obsolete. 


But this expression, through which 
the Legislator of 1917, relying on the 
canonical tradition, indicated in the 
old law what in modern canonical 
language is called bonum coniugum 
(namely, mutual assistance and rem- 
edy of concupiscence) is not to be 
hastily dismissed. 


Certainly, the expression mutual 
assistance—tecalling those words of 
the Sacred Scripture, which describe 
the creation of the woman and the 
institution of the conjugal union 
(which is of itself something good 
for the man): “It is not good for the 
man to be alone. I will make a suita- 
ble partner for him” (Gn 2, 18)— 
without doubt pertains to the nucleus 
of the bonum coniugum, in which 
mutual duties of assistance and sus- 
tenance are found. 


But it seems proper to understand the 
expression remedy of concupiscence 
not in a restricted sense, which 
implies an inferior view of human 
sexuality; one must rather affirm 
that in marriage the spouses through 
chaste intimacy of love, through 
mutual respect and care, expressed 
even by bodily gestures, with the 
cooperation of divine grace, are 
helped out in changing, in their daily 
journey, the love of concupiscence, 
which is defiled by a will to domi- 
nate and possess, into a benevolent, 
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retinebat inter primarium (prolis pro- 
creationem et educationem) et 
secundarium finem (mutuum adiuto- 
rium et remedium concupiscentiae) 
in desuetudinem iam ceciderit. 


Locutio haec, autem, per quam Leg- 
islator anni 1917, canonica traditione 
innixus, in vetere lege indicabat id 
quod in hodierno canonistico ser- 
mone bonum coniugum vocitatur 
(mutuum adiutorium, nempe, et 
remedium concupiscentiae) non 
videtur praepropere dimittenda. 


Profecto expressio mutuum adiuto- 
rium — revocans verba illa Sacrae 
Scripturae, quae creationem mulieris 
et institutionem unionis coniugalis 
(quae ex sese est pro homine quid 
boni) commemorant: Non est bonum 
esse hominem solum; faciam ei adi- 
utorium simile sui (Gn 2, 18) — pro- 
cul dubio nucleum boni coniugum 
attingit, in quo inveniuntur mutua 
officia auxilii et sustentationis. 


Locutionem autem remedium concu- 
piscentiae placet intendere non sensu 
coartato, qui humanae sexualitatis 
visionem deteriorem subintellegat; 
affirmandum potius est in matrimo- 
nio coniuges, per castam amoris inti- 
mitatem, per mutuam reverentiam et 
curam, etiam corporalibus gestibus 
expressam, divina cooperante gratia, 
iuvari ad immutandum, in diutino 
itinere, amorem concupiscentiae, 
qui voluntate dominii foedatur et 
possessionis, in amorem benevolen- 
tiae, generosum et oblativum (cf. S. 


230 


generous, and oblative love. (cf. 
S. Thomas Aq., In IV Sent., lib. 4, d. 
49, q. 1, a. 2, qc. 1 ad 3; Benedict 
XVI, Encyclical Letter Deus caritas 
est, n. 7). Thus, marriage and conju- 
gal love (it is not by chance that the 
Second Vatican Council associates 
these terms into a hendiady, cf. Pas- 
toral Constitution Gaudium et spes, 
n. 50) become a remedy of concupis- 
cence, in a proper etymological 
sense, because forces of concupis- 
cence inscribed, after the original 
sin, into the nature are healed, and 
with the help of sacramental grace 
turn more and more into benevo- 
lence, namely into a desire for the 
perfection and sanctification of the 
partner. 


All other expressions by which 
bonum coniugum is legitimately, 
indeed very elegantly, indicated in 
the more recent jurisprudence—cf. 
ex. gr., the intimate union of persons 
and tasks (cf. sent. c. Pinto, 9 
November 1984, in Monitor ecclesi- 
asticus, 110 [1985], p. 321), or com- 
munion of conjugal life and interper- 
sonal relationship (sent. c. de 
Lanversin, 24 March 1993, in RRT 
Dec., 85 [1993], p.230, n. 8), or 
even the right to the conduct of the 
partner by which the spouse can 
obtain his or her psycho-sexual com- 
plement specific to a true spouse (cf. 
sent. c. Palestro, 26 November 1986, 
in ibid., 78 [1986], p. 667, n. 7)— 
seem to signify just as many ways to 
attain this peculiar good of marriage. 
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Thomas Aq., In IV Sent., lib. 4, d. 49, 
q. 1, a. 2, qc. 1 ad 3; Benedictus 
PP. XVI, Litt. Enc. Deus caritas 
est, n. 7). Sic matrimonium amorque 
coniugalis (haud casu Concilium 
Vaticanum II hos terminos in endia- 
dyn sociat, cf. Const. Past. Gaudium 
et spes, n. 50) fiunt remedium concu- 
piscentiae, sensu proprie etymolog- 
ico, quia concupiscentiae in natura, 
post originalem culpam, inscriptae 
medentur eamque, mediante sacra- 
mentali gratia, in benevolentiam 
magis magisque convertunt, in vol- 
untatem scilicet perfectionis et sanc- 
tificationis compartis. 


Omnes aliae expressiones quibus 
legitime, immo scitissime, in recenti- 
ore iurisprudentia bonum coniugum 
indicatur — cf. ex. gr. personarum 
atque operum intima coniunctio (cf. 
sent. c. Pinto, diei 9 novembris 1984, 
in Monitor ecclesiaticus, 110 [1985], 
p. 321), seu vitae coniugalis com- 
munio ac relatio interpersonalis 
(sent. c. de Lanversin, diei 24 martii 
1993, in RRT Dec., 85 [1993], p. 230, 
n. 8), seu etiam ius ad consortis 
agendi modum quo coniux suum 
complementum psycho-sexuale, veri 
coniugis peculiare, obtinere possit 
(cf. sent. c. Palestro, diei 26 novem- 
bris 1986, in ibid., 78 [1986], p. 667, 
n. 7) — totidem mediis innuere 
videntur, ad hoc peculiare matrimo- 
nii bonum consequendum. 
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6. And in light of these principles, a 
marriage must be considered invalid 
when a contractant excludes the 
attainment of the good of the other 
spouse in its principles, if we may 
express it in this way, that is to say, 
denies the very ordination of the 
conjugal covenant to the good of the 
spouses, thus refusing to assume the 
duties for him or her self—and to 
hand over the rights to the other—to 
place all those concrete behaviours 
and actions, which contribute to the 
personal advancement and to the 
interpersonal communion. 


Thus, if it is established after the 
breakup of marriage that the com- 
munion of love or respectful dia- 
logue between the spouses had never 
existed, one is not to hasten by that 
very fact to declare the nullity due to 
simulation directed toward either 
party. On the other hand, it is neces- 
sary to consider carefully whether 
the communion of life and love was 
lacking due to deliberate and 
pre-nuptial exclusion on the part of 
either party, pertaining to the very 
right to communion of life, or rather 
because of facts external to the 
spouses or even because of subse- 
quent decisions, which might have 
de facto thwarted the attainment of 
the constitutive end of marriage. 


7. In fact, it will be helpful to remem- 
ber that simulation in the true sense 
of the word can be perpetrated only 
through a positive act of the will, 
which must exist, actually or virtu- 
ally, at the moment when consent is 
exchanged; nor should one lightly 


6. Quibus positis, matrimonium 
invalidum dicendum est cum nubens 
consecutionem boni alterius coni- 
ugis in suis principiis, ut ita loqua- 
mur, excludat, perneget scilicet 
ipsam pacti coniugalis ordinationem 
ad coniugum bonum, recusans itaque 
sibi assumere officia — et alteri tra- 
dere iura — ad omnes illos concretos 
mores et gestus tenendos, qui profec- 
tui personali et communioni inter- 
personali faveant. 


Itaque, si post naufragium coniugale 
constiterit communionem amoris vel 
reverentem dialogum inter coniuges 
nunquam exstitisse, non eo ipso 
properandum est ad pronuntiandam 
nullitatem ob alterutri impactam 
simulationem. Oportet, contra, 
attente inspicere utrum vitae et 
amoris communio defecerit ex delib- 
erata et praenuptiali alterutrius partis 
exclusione, ipsum ius ad vitae com- 
munionem attingente, an potius ex 
factis nubentibus externis vel etiam 
ex volitionibus subsequentibus, quae 
de facto consecutioni finis constitu- 
tivi coniugii offecerint. 


7. Meminisse enim iuvabit simula- 
tionem veri nominis effici tantum- 
modo per actum voluntatis posi- 
tivum, qui exsistere debet, actualiter 
vel virtualiter, momento commuta- 
tionis consensus, nec leviter deducen- 
dus est ex nubentis moribus vel intel 
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conclude it from the conduct or intel- 
lectual dispositions of the contract- 
ant, manifested before or after the 
wedding. Habitual will, indeed, does 
not in any way impact the decision; 
likewise interpretative will is not 
sufficient, which is invoked after the 
fact (a posteriori) only in the manner 
of a possibility. 

Similarly, a positive act of the will is 
certainly not equivalent to velleities, 
tendencies, erroneous opinions, idle- 
ness of the mind and similar states. 
Mere lack of ardent love of the part- 
ner, which can also depend on the 
particular psychological structure of 
the person, is not to be confused with 
a positive intention contrary to the 
good of the spouses. 


However, we must admit that simu- 
lation can be effected not only explic- 
itly but also implicitly; implicit 
exclusion, for example, could arise 
from a subjective end toward which 
the intention of the contractant is 
directed. In fact, if the prevalent will 
of the contractant tends towards a 
certain end that is irreducibly con- 
trary to the good of the spouses, such 
an essential element of marriage is 
excluded. 


Even so, there would be implicit 
exclusion when a subjective end of 
the contractant, intended exclu- 
sively, would leave no space in the 
decision of the contractant for the 
institutional end of marriage, namely 
for the good of the spouses. One 
must admit, however, that in such a 
case it is difficult to differentiate it 
from the figure of total simulation. 


STUDIA CANONICA | 47, 2013 


lectualibus habitibus, ante vel post 
nuptias manifestatis. Voluntas habit- 
ualis, enim, in volitionem nullimode 
operatur; item non sufficit voluntas 
interpretativa, quae tantummodo ad 
modum possibilitatis a posteriori 
invocatur. 


Pariter actum positivum voluntatis 
minime aequant velleitates, tenden- 
tiae, opiniones erroneae, animi 
desidia et similia; non confundendus 
est cum positiva contra bonum coni- 
ugum intentione merus defectus fla- 
grantis amoris in compartem, qui 
etiam ex peculiari psychologica per- 
sonae structura pendere potest. 


Attamen admittendum est simula- 
tionem perfici posse non tantum 
explicite, sed etiam implicite; 
implicita exclusio, ex. gr., scatere 
posset ex fine subiectivo in quem 
nubentis intentio dirigitur. Si enim 
praevalens nubentis voluntas vergit 
in finem quendam bono coniugum 
irreductibiliter contrarium, implicite 
huiusmodi matrimonii essentiale 
elementum excluditur. 


Haud secus implicita exclusio habe- 
retur cum finis subiectivus contra- 
hentis, exclusive intentus, nullum 
spatium in intentione nubentis relin- 
queret fini matrimonii institutionali, 
nempe bono coniugum; etsi admit- 
tendum est huiusmodi in casu diffi- 
cile exstare discrimen cum totalis 
simulationis figura. 
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8. Usually two methods are pursued 
in acquiring the proof of simulation, 
namely, direct and indirect. 


The direct proof flows from the con- 
fession of the alleged simulator, 
made both during the trial (judicial) 
and outside the trial at an unsus- 
pected time (extra-judicial) and 
committed to credible witnesses. 
Such a proof has only that much 
value as accorded to it by credibility 
of the witnesses, which must be 
weighed by both intrinsic and extrin- 
sic criteria. And one is not to over- 
look among these criteria—without 
excluding the others—the internal 
cohesion of the statements and the 
objective possibility which the wit- 
ness had in knowing the facts which 
constitute the principal object of the 
cause. 


But the indirect proof is derived 
from the causes of simulation and of 
contracting, having been compared 
between themselves and subjected to 
comparative estimation, so that it is 
evident which one of them should be 
regarded as logically prevalent, as 
well as from a diligent examination 
of all circumstances of the situation 
on trial, both before and after the cel- 
ebration of the marriage. 


The remote cause of simulation 
should be sought out in the character 
of the simulator, in his or her past 
life, and in his or her familial and 
social upbringing. Because we are 
dealing with the exclusion of the 
good of the spouses, which concerns 
the very substrate of the conjugal 


8. Ad simulationis probationem 
adipiscendam duplex percurri solet 
trames, directus scilicet et indirectus. 


Probatio directa descendit ex confes- 
sione asserti simulantis, tum in iudi- 
cio, tum extra iudicium facta, tem- 
pore non suspecto, et testibus 
credibilibus commissa. Eiusmodi 
probatio tantam vim retinet, quanta 
eam donat deponentium fides, crit- 
eriis sive intrinsecis sive extrinsecis 
commensuranda. Inter quae criteria 
neglegenda non sunt — aliis non 
exclusis — interna assertorum 
cohaerentia et obiectiva possibilitas 
quam testis habuit cognoscendi facta 
quae causae obiectum praecipuum 
constituunt. 


Probatio autem indirecta eruitur ex 
causis simulandi et contrahendi, 
inter se collatis et comparativae aes- 
timationi suppositis, ita ut pateat utra 
earum logice praevalens haberi 
debeat; necnon ex diligenti omnium 
vicissitudinis sub iudice adiuncto- 
rum, tum ante, tum post nuptias cel- 
ebratas, examine. 


Causa simulandi remota requirenda 
est in simulantis ingenio, in eius vita 
anteacta et in familiari socialique 
institutione. Cum de exclusione boni 
coniugum agatur, quae substratum 
ipsum relationis interpersonalis 
coniugalis tangit, ratio particulariter 
habenda est praesumpti simulantis 
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interpersonal relationship, particular 
consideration should be given to the 
character and personality of the pre- 
sumed simulator, that is to say, 
whether he or she is inclined to seek 
personal advantage rather than obla- 
tive love. As to the proximate cause 
of simulation, the proven lack of gen- 
uine conjugal love for the partner 
turns out to be a valid argument of the 
exclusion of the good of the spouses. 


Among the circumstances, those are 
to be especially extolled which 
reveal a lack of feelings of respect, 
consideration, acceptance, and love 
toward the partner. 


indolis et personalitatis, num scilicet 
iste ad quaerendum proprium com- 
modum sit pronus potius quam ad 
oblativum amorem. Quoad causam 
proximam simulationis, probatus 
defectus germani amoris coniugalis 
in comparte exclusionis boni coniu- 
gum validum argumentum evadit. 


Inter circumstantias, illae potissi- 
mum extollendae sunt, quae defec- 
tum significent sensuum reveren- 
tiae, considerationis, acceptionis et 
amoris erga compartem. 


3 — The Argument 


9. It is extremely difficult to find the necessary elements in one or in both 
spouses to demonstrate the exclusion of “bonum coniugum.” It is evident 
that dissensions and altercations between the parties arose quite long after 
the celebration of the wedding, and these were primarily due to financial 
matters and the different way of living and self-advancement. The superfi- 
cial nature of the petitioner’s thesis with respect to the alleged ground can 
be drawn from a more careful inspection of the acts; in fact, not even the 
petitioner is able to put forth any proof of it that is of much value. 


He only reports that the woman was exceedingly withdrawn and sad. He 
often sent her gifts and flowers to express his love. But the woman always 
remained unhappy, angry, cold like a “stonewall,” and concealed the inti- 
mate feelings of her mind. He expresses himself as follows: “7 literally 
showered her with flowers and other gifts several times a month to show her 
how much I cared... We had very long talks — 4-5 hours in length at times 
in order to get Grace to talk out her issues. I longed for the increased 
opportunity to be with Grace and help her more.” 


The man recalls the mutual help between the spouses: “Both Grace 
and I were overwhelmed with our circumstances and tried to find ways to 
help the other ... We agreed that if we had children they would be brought 
up in the Catholic faith.” He says the following about the respondent: 
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“She worked as a social worker during the day.” With regard to pre-matri- 
monial period, the petitioner speaks of the decision and concern of both 
parties to establish a family: “She told me that I wasn’t working hard in 
order to support the family. I was working one full time and two part time 
jobs for many years—all on different shifts (days, nights, overnights).” 


10. Moreover, the man himself states that his wife was very actively 
involved in the life of the Church, because she was in the choir, and reports 
some solicitude toward the upbringing of the offspring: “/t was Grace’s 
decision to have the kids attend private (parochial) school. We didn’t have 
the money but I bowed to her wishes as I believed it would be good for our 
kids.” In her turn, the respondent declares: “We had kids, I made a commit- 
ment. I am a very strong Catholic, I believed in my commitment.” And still: 
“The fact is that I made a commitment in front of God and my family and 
I stuck with it to the best that I was able to.” 


The witnesses also confirm the woman’s credibility. Ronald Rauling 
declares thus: “Grace grew up in a close Catholic family and took her reli- 
gion and vows seriously. Divorce was not common in our family....” The 
witness Gabriel Rauling contends: “Our family was very faithful to the 
Church. It was very important to our parents that we attend Sunday Mass 
and that we participate in religious education programs ... Grace worked 
hard to provide a good example of faith for their two children. In that it was 
important to her that the children attend a Catholic school to strengthen 
their belief and education ...” 


The petitioner attributes great importance to the financial problems, 
which certainly had disturbed the union after several years of common life. 
He confesses that wealth was very important for his wife: “Grace had an 
intense need to be rich.” However, he adds that she had refused to work 
outside the home, but he does not blame her with respect to her domestic 
manners nor is he of the opinion that his wife was a bad mother. 


On her part, the woman says that she wanted to care for the dogs. Per- 
haps she tried to open a shop in order to make some profit and to have some 
freedom from her husband, but in vain: “J always wanted my own business 
so I would try little things on the side ...” 


11. Thus we find no judicial confession of the simulator and not even an 
extra-judicial confession confirmed by witnesses, and the “cause of con- 
tracting” far surpasses the “cause of simulating,” which really seems quite 
weak. 


We should note that the petitioner, as he himself reports, wanted from the 
beginning to live common life with the respondent: “Z longed for the 
increased opportunity to be with Grace and help her more.” He even speaks 
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of the mutual help of the engaged couple before the wedding and about their 
agreement with regard to the Catholic upbringing of their children. He also 
explains that both had planned family life with great diligence and amica- 
bly. Following her husband, the woman declares in her deposition that the 
spouses had freely selected and bought a house suitable for the upbringing 
of their children. The man complains only about the excessive expenses of 
the woman, which were the cause of their quarrels. 


The respondent and witnesses report that the man had sometimes dis- 
played violent behaviour, but the acts of the cause do not contain any fact 
which can confirm violence towards and injuries to the wife. There is even 
reference to the petitioner’s decision to commit suicide because of the 
respondent’s refusal to marry him. But this is a matter of a declaration 
which is not proven, as the simple and free statements which many people 
make without required proofs, solely to overturn the outcome of the cause. 


Finally, there are clear circumstances which militate against the petition- 
er’s thesis. Besides the elements which we have already examined, one must 
take into account of the fact that the conjugal life that had lasted more or 
less twenty-two years and the several signs of love on the part of the man 
toward his wife, both before and after the wedding, must be regarded as 
genuine. 


As explained above, the difficulties emerged gradually, particularly in 
financial matters. The business failed. Therefore, the spouses were affected 
by severe anxiety, with disturbance of common life, and finally with the 
collapse of the union. 


12. Therefore, after having carefully weighed everything, the undersigned 
Fathers Auditors, sitting for the Tribunal and having only God before their 
eyes, having invoked the name of Christ, decide, declare, and definitively 
pronounce responding to the proposed doubt: 
NEGATIVELY, THAT IS, THERE IS NO PROOF OF NULLITY OF MARRIAGE IN THE 
CASE DUE TO EXCLUSION OF BONUM CONIUGUM ON THE PART OF BOTH PARTIES. 
We decide thus, mandating the local Ordinaries and Administrators of 
Tribunals, to whom it pertains, to notify this Our definitive Sentence to all 
who have the right to it, and to execute it with respect to all its legal effects. 


Given in Rome, at the seat of the Tribunal of the Roman Rota, on 
26 March 2010. 


Jair Ferreira Pena, Ponens 
Iosephus Sciacca 


Ioannes Verginelli 
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JURISPRUDENCE — IV 


NULLITY OF MARRIAGE 
OB LEGITIMAE FORMAE DEFECTUM 
(c. 1108 §1) 


Definitive Sentence, 3 May 2011 (USA) 


WILLIAM L. DANIEL* 


In the name of the Lord. Amen. 


In the pontificate of His Holiness, Pope Benedict XVI, by the favour 
of His Excellency, Bishop Julien Simon, the cause of nullity of the mar- 
riage of Véronique Bouchet and Vincent Moreau, with the intervention of 
Sr. M. Emmanuelle Cloutier, FSGM, as Defender of the Bond, was decided 
on 3 May 2011 before the Tribunal of the Diocese of Gravelbourg in the 
first level of jurisdiction by the Rev. Msgr. Noél Desmarais, Judicial Vicar. 


1 — SPECIES FACTI 


1. Ms. Véronique Bouchet, a Catholic who had completed 25 years of age, 
and Mr. Vincent Moreau, also a Catholic who had completed 26 years of 
age, attempted marriage on 10 June 1996 before the Rev. Gilbert Roux, O.P. 
in a private home in Gravelbourg. The common life ended in February 2003, 
and the civil bond of marriage was dissolved by decree of the civil judge on 
19 October 2003. 


* William L. Daniel, Judge and Vice-Chancellor, Diocese of Winona, Minnesota, U.S.A. 
This definitive sentence was prepared for a Judicial Vicar in an actual cause of marriage 
nullity. All the proper and place names are fictional. 
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2. On 10 January 2011, Ms. Bouchet’s /ibellus accusing the marriage of 
nullity was received at the Chancery of this Tribunal. Seeing that the Tribu- 
nal was competent to adjudicate the cause according to the norm of c. 1673, 
1°, the undersigned Judicial Vicar admitted the petition by the decree of 
28 February 2011. Since the Rev. Roux appeared to be associated with the 
Priestly Society of Saint Pius X, which cannot legitimately exercise the 
sacred ministry, it appeared probable that he did not enjoy the faculty to 
assist at the wedding. Therefore, it was decided that the cause was to be 
adjudicated as a documentary process. The respondent was legitimately 
cited on 3 March, though he remained silent in the cause. 


3. Some documentary evidence was obtained, and on 4 April 2011, the acts 
were transmitted to Sr. M. Emmanuelle Cloutier, FSGM who was assigned 
as Defender of the Bond in the case by the above-mentioned decree of 
28 February. Sr. Cloutier inspected the acts of the cause and submitted her 
observations on 14 April 2011. Having duly weighed her observations, it is 
now time to decide the matter. 


2 — In iure 


4. In the Code of Canon Law promulgated in 1917, when a certain and 
authentic document subject to no contradiction or exception demonstrated 
the nullity of marriage due to the existence of a diriment impediment 
and the defect of a dispensation from any such impediment, the ordinary had 
the faculty to declare the marriage null after citing the parties and the 
Defender of the Bond. No other procedural norms were to be observed in 
such cases (c. 1990). 


In his 1971 Apostolic Letter Causas matrimoniales, the Servant of God, 
Paul VI expanded the grounds for such a declaration of nullity by the ordi- 
nary, including the following: “... when the cause has been instituted due 
to a defect of canonical form or due to a defect of a valid mandate of a 
proxy” (Litteræ Apostolicæ motu proprio datæ [quibus] normæ quædam 
statuuntur ad processus matrimoniales expeditius absolvendos, 28 March 
1971, no. XI, in AAS, 63 [1971], p. 445). This was a natural addition to the 
norm of canon 1990 since the enjoyment of the faculty by the assisting min- 
ister was a prerequisite for the validity of the marriage in the 1917 Code: 
“Only those marriages are valid which are contracted before the parish 
priest or before the local ordinary or a priest delegated by either of them and 
before at least two witnesses ....” (c. 1094). This same norm, with some 
additions, was received into the current law in canon 1108, §1. 
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Accordingly, in the Code of Canon Law promulgated by B1. John Paul II, 
it is permitted for a marriage celebrated with a defect of canonical form to 
be declared invalid by way of an abbreviated judicial documentary process: 
“After receiving a petition proposed according to the norm of canon 1677, 
the Judicial Vicar or a Judge designated by him can declare the nullity of a 
marriage, omitting the solemnities of the ordinary process but citing the 
parties also with the intervention of the Defender of the Bond, if a document 
which is subject to no contradiction or exception certainly establishes the 
existence of a diriment impediment or a defect of the legitimate form, pro- 
vided that there is equal certitude that a dispensation was not given, or a 
defect of a mandate of a proxy” (c. 1686). 


5. The present cause is limited to the question of a defect of the legitimate 
form, and specifically the lack of delegation of the faculty to assist at the 
marriage given to the priest by the competent authority. The parish priest 
and the local ordinary—that is, the Diocesan Bishop and his Vicars General 
or Episcopal Vicars, as well as the Roman Pontiff (c. 134, §2)—have this 
faculty a iure (by the law itself). This faculty can be exercised within the 
scope of their jurisdiction: the parish priest within the parish territory, the 
local ordinary within the diocesan territory (c. 1109), and the Roman Pontiff 
anywhere in the world (cf. c. 333, §1). Other clergy can be granted this 
faculty ab homine (by a competent authority) (c. 1111). The authorities 
competent to grant other clergy the faculty to assist at marriages are pre- 
cisely those who have the faculty to assist at marriages: the parish priest, the 
local ordinary and, in principle, the Roman Pontiff. Were a sacred minister 
to assist at a wedding without the faculty to do so, the marriage would be 
invalid, despite the otherwise sound intentions of the spouses, the minister, 
and the witnesses (c. 1108, §1). 


6. There are some exceptional cases in the law in which it is possible for a 
marriage to be valid without the proper delegation of the faculty to a sacred 
minister for assisting at marriage: these include the supply of the faculty by 
the Church (c. 144), the grant of the faculty to a legitimately designated lay 
person (c. 1112, $1), the extraordinary form of marriage (c. 1116), and the 
dispensation from canonical form by a competent authority (c. 1127, $$1-2). 
In the present cause, the first of these mentioned is the only one that is rel- 
evant—namely, common error—since no lay person was assisting at the 
wedding, a competent cleric was approachable, and a dispensation from 
canonical form is not ordinarily sought for two Catholics. 


7. In order for the Church to supply the faculty to assist at a marriage, it is 
necessary that there be common error or a prudent, positive doubt of law or of 
fact (c. 144). There is common error when the community of the faithful— 
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which presumably knows the applicable law (c. 15) as well as the basic facts 
of the situation—is (de facto) or would be (de iure) in error about whether 
the presiding cleric enjoyed the faculty to assist at the marriage. This error 
occurs due to some public fact, such as the minister declaring openly that the 
Diocesan Bishop gave him permission to celebrate the wedding. The fact that 
some members of Christ’s faithful are in error about the fact that certain 
clergy whom they deem to exercise the sacred ministry legitimately actually 
do so illegitimately—and they thus turn to these clergy as if they were their 
pastors—does not constitute common error. For there is no juridical ambigu- 
ity about the fact that such clergy are not parish priests (nor local ordinaries, 
obviously) and that their ministry is not true parochial ministry; for they are 
not entrusted with parishes by Diocesan Bishops in communion with the 
Apostolic See. 


8. In this context it should be noted that the Bishops of the Priestly Society 
of St. Pius X can in no way be described as local ordinaries. They do not 
enjoy the power of governance since, while they do possess the power of 
orders in virtue of their valid but illicit episcopal consecrations, they have 
never received a canonical mission or an appointment from the Supreme 
Pontiff. As was discussed above, the faculty to assist at marriage is given 
a iure to certain legitimate officials and ab homine to persons delegated by 
them. Since the Bishops of the Society do not hold any ecclesiastical offices, 
they neither have nor can delegate the faculty to assist at marriages. 


It is for this reason that an undated document of the Pontifical Commis- 
sion Ecclesia Dei stated: “The Sacraments of Penance and Matrimony ... 
require that the priest enjoys the faculties of the diocese or has proper dele- 
gation. Since that is not the case with these priests [of the Priestly Society 
of St. Pius X], these sacraments are invalid.” It proceeds to acknowledge 
that the sacramental absolutions of priests may be valid when there is true 
common error. This does not, however, apply to the sacrament of matrimo- 
ny.! “[SJupply of the faculty to assist at marriage cannot be given if the 
assisting minister, even if he is a validly ordained presbyter, has no hierar- 
chical communion with the Diocesan Bishop in whose territory the celebra- 
tion of marriage is carried out, if he has received no power from him, and if 
he is not proven to be one who exercises true power in the particular 
Church” (Tribunal of the Roman Rota, Definitive Sentence c. STANKIEWICZ, 
15 December 1992, no. 21, in RRT Dec., 84 [1992], p. 674). 


' For a lucid demonstration of this principle, with reference also to the supply of the faculty 


to confirm, see John M. HUELS, “The Supply of the Faculty to Confirm in Common Error,” 
in StC, 40 (2006), pp. 336-339. 
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3 — In facto 


9. The facts in the case are not complicated. The parties attempted mar- 
riage, as the petitioner relates, “at my parents’ house by a priest from the 
Seminary,” that is, St. Leo the Great Seminary in Gravelbourg, operated by 
the Priestly Society of St. Pius X. Indeed, the parties exchanged consent in 
Gravelbourg before the Rev. Roux, whom the petitioner describes as “one 
of the priests at the seminary while Vincent and I were dating. I’m not sure 
where he transferred from but he belonged to the Society of St. Pius X” 
(30 March 2011, Letter). 


10. While it is highly unlikely that the competent authority of the Diocese 
of Gravelbourg would have delegated the faculty to assist at the wedding 
to the Rev. Roux, a prudent investigation was conducted by this Tribunal. In 
the first place, a 10 March 2011 Memorandum from the Chancellor of 
Gravelbourg establishes that the diocesan archive contains no record of the 
delegation of the faculty by the local ordinary. 


In addition, each local authority who could have delegated the faculty in 
June 1996 submitted a written statement: namely, His Excellency, Bishop 
Jean Petit (then the Diocesan Bishop, currently Bishop emeritus); His 
Excellency, Archbishop François Theroux (then the Vicar General, currently 
the Archbishop of Sidnacestre); and the Rev. Philippe Martin (then the 
parish priest of St. Alberic Parish in Gravelbourg, now the parish priest 
of Immaculate Heart of Mary Parish in a neighbouring city). They each 
replied in the negative to the question of whether they delegated the faculty 
to the Rev. Roux on this occasion: 


— Bishop Petit wrote on 11 March: “I can assure you, I did not give any 
delegation for such a wedding, nor do I recall at any time giving 
delegation to a priest connected with the Society of St. Pius X.” 


— Archbishop Theroux wrote on 23 March: “I attest that while serving 
as the Vicar General in the Diocese of Gravelbourg, I never delegated 
a Rev. Albert Roux, O.P. faculties to preside at the wedding. How am 
I certain that I did not do so? In my years as Vicar General in Gravel- 
bourg I never delegated anyone to do a wedding ceremony in a private 
home. There is a policy in the Diocese of Gravelbourg that marriage 
should be celebrated only in a church. In addition, because the Society 
of St. Pius X is not in communion with Rome, I am certain that I did 
not delegate one of the priests associated with the society faculties to 
do a wedding in the Diocese of Gravelbourg.” 


— The Rev. Martin wrote on 4 March: “I am 100% sure I never gave 
delegation.” 
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For her part, the petitioner wrote on 30 March: “I don’t remember [the 
Rev. Roux] ever saying anything about getting permission to celebrate our 
wedding.” 


11. The Defender of the Bond notes that, if the petitioner had formally 
defected from the Church, she would not have been bound by canonical 
form, since the exemption from its observance was still in force at the time 
of consent. There is no founded reason to doubt, however, that the petitioner 
has continually deemed herself to be a member of the Catholic Church. 
For, in her written communication of 30 March, she familiarly alludes to 
“the Catholic religion” as her own. Furthermore, the very fact that she 
has approached this competent and legitimately functioning ecclesiastical 
Tribunal displays her self-understanding as a Catholic. 


In addition, it is not likely that a member of Christ’s faithful would intend 
to defect from the Catholic Church on the occasion of seeking the services 
of the clergy of the Priestly Society of St. Pius X. For in so doing, they are 
typically seeking what they deem to be a fuller, more traditional expression 
of Catholicism. Even if, in their minds, they intend to defect from the Catho- 
lic Church, properly speaking, by adhering to the Society, what they intend 
to adhere to is the Catholic Church. And one cannot formally defect without 
adequate knowledge of what he is doing. Such a formal defection would be 
invalid due to error about the substance of the act (c. 126; Pontifical Coun- 
cil for Legislative Texts, Circular Letter Da tempo on the formal act of 
defection from the Catholic Church, 13 March 2006, in Comm, 38 [2006], 
pp. 172-174). 


12. In view of what was discussed above, there is no foundation for suppos- 
ing that the faculty to assist at the marriage was supplied by the Church in 
virtue of c. 144, §2. This could only have happened if, for example, the 
priest had falsely declared that the parish priest or local ordinary gave him 
the faculty to assist at the marriage; and it is evident that this did not occur, 
in view of the petitioner’s remark above. 


13. Having carefully examined and weighed the applicable law and the 
facts, invoking the name of Christ, and having God alone before his eyes, 
the undersigned Judge definitively declares and pronounces to the question 
posed: 


AFFIRMATIVELY, THAT IS, THAT THE NULLITY OF THE MARRIAGE 
DUE TO THE DEFECT OF CANONICAL FORM HAS BEEN ESTABLISHED IN THE CASE. 


This sentence is to be published to the parties and the Defender of the 
Bond according to the norm of law (c. 1615; Dignitas connubii, art. 258). 
The marriage hereby declared null does not constitute an impediment to 
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marriage for the parties; and, unless some other impediment hinders their 
freedom, they are juridically free to enter a new marriage. Thus, this sen- 
tence is hereby executed immediately (c. 1686; Dignitas connubii, art. 295). 


If either the petitioner or the respondent or the Defender of the Bond 
should object to the reasoning found within this sentence, each has the right 
to appeal it either to the Metropolitan Tribunal of Sidnacestre or to the 
Tribunal of the Roman Rota. Furthermore, if the same parties believe that 
the Judge in issuing this sentence violated the law or the rights of the parties 
to a serious degree, they may propose a plaint of nullity against it by writing 
to the Tribunal of the Diocese of Gravelbourg (c. 1624) or by joining such 
a plaint with an appeal to the aforementioned Metropolitan Tribunal or to 
the Tribunal of the Roman Rota (c. 1625). This Tribunal stands ready to 
assist with such challenges. 


Given at Gravelbourg at the seat of the Diocesan Tribunal, on 3 May 2011. 
Rev. Msgr. Noél Desmarais 


Judicial Vicar 


Studia canonica 47 | 2013, pp. 245-277 
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Congregazione delle Cause dei Santi : Vincenzo CRISCUOLO, Daniel OLs 
and Robert J. SARNO (eds), Le Cause dei santi, Citta del Vaticano, 
Libreria Editrice Vaticana, 2011, 472 p. — ISBN 978-88-209-8655-1 — 
€25.00- 30.00 


This publication is a valuable, comprehensive handbook for Postulators 
and others who are in the process of preparing for a canonisation. It incor- 
porates the material resulting from research and study done by the Studium, 
the school established in 1984 by Pope John Paul II for the formation of 
Postulators and others working for the Congregation for the Causes of 
Saints, both internally and externally. 


There is a preface by Angelo Cardinal Amato, Prefect of the Congrega- 
tion for the Causes of Saints. The contents are in three sections: Theologi- 
cal, Historical-hagiographic and Juridical. Each of the parts is written largely 
by one of the editors but enriched, it is stated, by the experience of many 
others. There follows a six page bibliography, an appendix containing the 
relevant legislative texts for the preparation of a cause for canonisation, an 
editorial note, an index of names and a general index. All sections are well 
footnoted. 


The Theological Section deals with the concept of holiness from biblical, 
patristic and theological approaches. The author examines briefly the etymol- 
ogy of the word “holiness” and proceeds to study its understanding in the 
scriptures, the Fathers of the Church and according to Vatican 11 documents. 
Having written a theological reflection relying heavily on St Thomas Aqui- 
nas, he examines the necessary expressions or signs of holiness in a person. 


The sign of holiness includes both virtues and martyrdom. Both aspects 
are well treated giving accepted definitions, theological foundations and evi- 
dence needed for lived reality of virtue at a heroic level and/or proof of 
martyrdom. Then the author examines how the “fame of holiness” is treated 
in a cause for canonisation—whether it is universal in nature, its quality, 
and its possible expression in devotion resulting in miracles. He further 
examines the role of holiness in beatification and canonisation before con- 
cluding with a chapter on the mystical phenomenology of the spiritual life. 
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The Historical—hagiographic section examines the historical evolution 
of the cult of sanctity, procedures for canonisation and the cult of relics. 
Then the author details the competent roman dicasteries for the process and 
notes the requisite legislative texts. He looks at the principles and methods 
for hagiography, finishing with a chapter on the positio for a cause using 
either heroic virtue as the basis for the cause or martyrdom, where appropri- 
ate. He writes on the different types of the positio, the positio before 1983 
and the positio since the publication of Divinus perfectionis Magister, the 
apostolic constitution of Pope John Paul II, published in January 1983. 
Finally, the author gives a very helpful schema for the preparation of the 
positio both for a cause based on heroic virtue or on martyrdom. 


The Juridical section, presented in five chapters, is a comprehensive 
study of procedures both at the diocesan and roman phases of the cause. 
The first section deals with the diocesan/eparchial phase in a single chapter. 
The author presents the legislative bases for canonisation, noting the Code 
of Canon Law, The apostolic constitution Divinus perfectionis Magister, 
Normae servandae in inquisitionibus ab episcobis faciendis in causis sanc- 
torum, Code of Canons of the Oriental Church and the instruction, Sancto- 
rum Mater. The author treats the diocesan/eparchial phase regarding the 
Inquiry into heroic virtue or martyrdom in considerable detail, offering clear 
steps in the process. Then he treats the procedures for the diocesan/eparchial 
inquiry into the miracle. 


The second section, covering the roman phase, consists of five detailed 
chapters. The first chapter deals with the structure and role of the Congrega- 
tion for the Causes of Saints, while subsequent chapters deal with a) the 
formal study of the acts of the cause, b) the study of the merits of the cause, 
c) the conclusion of the cause and d) the study of the miracle. In these chap- 
ters there is a wealth of practical information for postulators preparing a 
cause. 


This book gives an excellent background to understanding the theologi- 
cal, historical/hagiographical and juridical aspects of a cause for canonisa- 
tion. It could be enhanced by a supplementary text or an additional section 
that included some practical summaries of the duties of the dramatis perso- 
nae, lists of documents required for the diocesan and roman phases and 
maybe some sample questions for those conducting the inquiries. Trans- 
lations in other official languages would be a great asset. 


All in all, this book makes a valuable contribution to the work of the 
Church in its formal recognition of the sanctity of some of those faithful 
who lived lives of holiness either through heroic virtue or martyrdom. 


Maria CASEY, rsj 
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Patrick J. COGAN, ed. Canon Law Digest, vol. 14 (Officially Published Doc- 
uments Affecting the Code of Canon Law 1996-2000), Washington, 
CLSA, 2012, VI, 1307 p. — ISBN 1-032208-27-5 — US$ 100.00 


All who are interested in canon law (students, scholars, bishops, superi- 
ors, curial officials, and countless others) join in expressing thanks to the 
CLSA, its publisher, and to Patrick J. Cogan, S.A., its editor, for this four- 
teenth volume of the Canon Law Digest (CLD), which provides canonical 
resources, issued between 1996 and 2000, relating to the 1983 Latin Code. 


This volume is the most recent in a series which began in 1934 with the 
remarkable scholarship and expertise of T. Lincoln Bouscaren, SJ. and then 
other Jesuits, and which continued to be published by the Society of Jesus 
until 1986, when the publication was assumed by the CLSA, which also 
published a cumulative index covering the material of the first twelve vol- 
umes. Indeed, the CLSA currently makes these first twelve volumes availa- 
ble on compact disk. The first ten volumes cover the period of the 1917 
Code, and the last four cover the period of the 1983 Code. 


Cogan has done an outstanding job in bringing together and classifying 
canonical documents, in English rendering, from 1996 through 2000. Like 
the earlier volumes, Cogan arranges this volume systematically, canon-by- 
canon; he has selected canonical sources issued by the Roman Pontiff, the 
dicasteries of the apostolic see, episcopal conferences, and other ecclesiasti- 
cal authorities. These documents originate in the Acta Apostolica Sedis, 
Notitiae, Communicationes, the official Vatican website, etc. Many private 
documents contained in the volume had been reported earlier in the CLSA 
series, Roman Replies and Advisory Opinions. Some documents have been 
translated unofficially for the CLD, and many documents have already been 
published elsewhere in English, such as in the CLSGBI Newsletter, the BCL 
Newsletter, l'Osservatore Romano (English edition), Origins, etc. 


A particular value of the CLD, of course, is its gathering canonical docu- 
ments from various places, and its systematic arrangement of them according 
to the principal canon to which each pertains. Most documents are repro- 
duced in their entirety, but some documents (perhaps of lesser common inter- 
est) are simply referenced such that an interested reader can readily locate 
them elsewhere. A very comprehensive and extensive index concludes 
the volume, together with a chronological arrangement of its entire contents. 
The volume is very attractive and published in a format easy to read. 


For nearly eighty years, the CLD has been a ready and reliable recourse 
for canonists. Therefore, while gratitude is the immediate sentiment of can- 
onists as we receive this volume, we also look forward to receiving this 
same kind of resource from the CLSA, perhaps in another format available 
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in a more timely fashion. We would certainly also welcome a complimen- 
tary publication containing canonical documents relating to the 1990 East- 
ern Code. 


John A. RENKEN 


Francesco D’OsTILIO, Prontuario del Codice di diritto canonico, rev. ed. 
Antonio IACCARINO, Rome, Urbaniana University Press, 2011, 501 p. — 
ISBN 978-88-401-5098-7 — €20.00-50.00 


The Prontuario del Codice di diritto canonico can be applauded as the 
life achievement of Father Francesco D’Ostilio (6 March 1914-1 October 
2008), conventual Franciscan friar. After having served his religious insti- 
tute for over two decades as a priest, he began the study of canon law and 
then, as an outstanding canonist, taught the discipline at the Pontifical The- 
ological Institute “San Bonaventura” (Rome) and served as the at the 
Supreme Tribunal of the Apostolic Signatura, first as referendarius (1971- 
1983) and then as promoter of justice (1983-1989). 


This work is a manual or handbook of the 1983 Code intended to give 
a comprehensive overview of the content of the Code. Each section begins 
with identifying a title, chapter, or article from the Code; the canons 
involved; the corresponding canons from the 1917 Code; and the sources 
for the canons identified in the official annotated version of the Code. The 
work itself is a compilation of outlines, charts, tables, and diagrams which 
explain the Code’s discipline in a very exact fashion. The reader receives 
a very clear, logically presented exposure to the law of the Latin Church. 
The book is not intended to present extensive analysis and research on the 
individual canons; instead, it is intended to guide the reader to an accurate 
and comprehensive understanding of the ius vigens. The extensive analyt- 
ical index is very helpful, as is the introduction which explains the place 
and role of law in the life of the Church. The presentation is entirely 
attractive. 


The book has appeared in several earlier editions, the last printed in 1998 
b y its author. This updated version has been edited by Antonio Iaccarino. 
The editor has omitted some content which had been more doctrinal, and 
has incorporated the most recent legislation issued since the last printing by 
Father D’Ostilio. 

The Prontuario is a most welcome instrument of learning for students of 
canon law, canonists, and those who wish to understand in a clear fashion 
the Latin Church’s universal law. All are indebted to the author of this work, 
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and the editor of its latest edition. And all would hope that continued, 
updated versions will be made available in the future, perhaps even with 
references to corresponding canons of the Eastern Code. 


Students of canon law, canonists, and those who wish to understand in a 
clear fashion the Latin Church’s universal law. All are indebted to the author 
of this work, and the editor of its latest edition. And all would hope that 
continued, updated versions will be made available in the future, perhaps 
even with references to corresponding canons of the Eastern Code. 


John A. RENKEN 


Richard R. GAILLARDETZ (ed.), When the Magisterium Intervenes: The 
Magisterium and Theologians in Today’s Church, Collegeville, Liturgi- 
cal Press, 2012, 295 p. — ISBN 978-0-8146-8054-4 — US$ 29.95 


This volume, with contributions by seven theologians and one canonist, 
will appeal to canonists and others interested in theology, teaching author- 
ity, and rights in the Church. It is divided into three parts. Part I has three 
chapters on recent investigations of the writings of theologians by the Con- 
gregation for the Doctrine of the Faith, the doctrinal commissions of some 
conferences of bishops, and individual bishops. Part II consists of four 
essays which are, in the main, theological reflections on these occurrences. 
The third and longest part presents documentation concerning the case of 
American theologian Elizabeth Johnson and a critique by the editor of the 
process against her as instigated by the Committee on Doctrine of the United 
States Conference of Catholic Bishops (USCCB). 


An introduction by the editor provides historical and contextual back- 
ground on the magisterium. Chapter 1, by Brian HINZE, details the surpris- 
ingly large number of doctrinal investigations and other interventions against 
theologians over the past decade by ecclesiastical authorities. The writings 
investigated chiefly have to do with women’s ordination, sexual ethics, reli- 
gious pluralism, and the exercise of authority in the Church. H. believes that 
these investigations have wounded communion in the Church and have been 
a source of scandal among ecumenical and interfaith communities. He is 
convinced that this approach is in need of correction by a closer collabora- 
tion between theologians and Church authorities at all levels, and he makes 
some concrete proposals to this end. 


In chapter 2, James CORIDEN offers canonical perspectives on the eccle- 
siastical processes for investigating theologians. His principal concern is 
that the 1989 USCCB guidelines, Doctrinal Responsibilities, which are 
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meant to resolve amicably disagreements between theologians and bishops, 
have not been used. Among his recommendations, C. calls for a committee 
to re-examine the document and perhaps craft one or two simpler, more 
streamlined forms of doctrinal dialogue and dispute resolution. 


Colleen Mary MALLON’s essay in chapter 3 is an ecclesiological reflec- 
tion on the apostolic visitation of women religious in the USA and the inves- 
tigation of the Leadership Conference of Women Religious. Ormond RUSH 
treats the prophetic office of the Church, showing from texts of Vatican IT 
that the Church’s teaching office (munus) is not limited to ecclesiastical 
authority but consists also of the sensus fidelium and theology or, in his 
shorthand, “one office, three authorities” (chapter 4). One of the most 
thought-provoking essays of the volume is that by Gerard MANNION (chap- 
ter 5). He sees the present situation in a broader historical and ecclesial 
context, noting that there have been a plurality of interpretations of magis- 
terium which reflect “the plurality of relations to the divine mystery that is 
being interpreted, and a plurality of ways in which the gracious self-com- 
munication of God (revelation) has been made known” (p. 136). On a 
remotely related topic, Anthony J. GODZIEBA warns that the “digitally 
immediate culture” of the Vatican today, with papal statements appearing 
on the Internet on the very day they are issued, distorts in many persons’ 
minds the hierarchy of truths such that papal assertions at any level are seen 
as settling issues still being studied and debated, which has the effect of 
marginalizing the roles of bishops and theologians in contributing to the 
development of doctrine (chapter 6). In a similar vein, Vincent J. MILLER 
reflects on the tendency of some bishops to use the mass media to convey 
Catholic teaching and the consequences of this, among them being a reduc- 
tionist focus on very few teachings (abortion, sexual ethics) and the conse- 
quent erosion of overall magisterial authority (chapter 7). 


Part II of the work is a case study on the doctrinal investigation of 
Elizabeth Johnson, consisting of an introduction by the editor; a “State- 
ment” by the USCCB Committee on Doctrine which is critical of Johnson’s 
book, Quest for the Living God: Mapping Frontiers in the Theology of 
God; a letter to the American bishops from Cardinal Donald Wuerl, chair- 
man of the Committee on Doctrine, explaining the role of bishops in the 
munus docendi of the Church; “Observations” by Johnson on the Commit- 
tee’s Statement and an appendix to same; a response by the Committee on 
Doctrine to Johnson’s Observations; a further statement by Johnson; and 
some reflections by the editor on key ecclesiological issues raised in this 
case. Johnson’s Observations are a robust and engaging defence of her 
ideas, showing how her book conforms to Catholic doctrine as taught, i.a., 
by Scripture, Thomas Aquinas, Vatican II, Pope John Paul II, and the CCC. 
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Running thirty-seven pages, it serves in its own right as a brilliant and fas- 
cinating introduction to her thought on God-language and other theological 
themes addressed in Quest for the Living God. 


A particular question of interest to canonists, raised by the editor in a 
footnote, is the juridical value of a statement of a commission of a confer- 
ence of bishops critiquing the work of a theologian. Clearly, a commission 
cannot act in place of the authentic magisterium, as Apostolos suos insists, 
nor does it have the power of governance to take disciplinary measures. 
Does it, however, exercise some kind of non-canonical episcopal teaching 
authority or doctrinal vigilance, or is it purely advisory to the diocesan 
bishops and conference as a whole? If, moreover, such a statement lacking 
formal authority would result in harm to someone’s good reputation, could 
it be argued that this harm was inflicted illegitimately and requires repara- 
tion (c. 128)? Such questions illustrate that this book, while principally 
theological, is a rich stimulus for canonical study and discussion. 


John M. HUELS 


Georgicä GRIGORITÀ, L’autonomie ecclésiastique selon la législation 
canonique actuelle de | Église orthodoxe et de l'Eglise catholique. Etude 
canonique comparative, Rome: Editrice Pontificia Universita Gregori- 
ana, 2011, 616 p. — ISBN 978-88-7839-190-1— € 37.00 


The present volume discusses the notion of “ecclesiastic autonomy” 
according to the current canonic legislations of the Eastern Orthodox and 
Catholic Churches. “Ecclesiastic autonomy” refers to the canonical system 
expressing the relationship between the local church (diocese/eparchy) and 
the universal church which is spread around the world. The author is con- 
cerned with the reorganization of both Orthodox and Catholic churches fol- 
lowing the collapse of the communist regimes in 1989 and the re-emergence 
of Greek Catholic churches in several countries, its impact on the ecumeni- 
cal dialogue in light of the differing canonical legislation each church has 
espoused, and believes that “ecclesiastic autonomy” is one area that could 
hold some answers for a better dialogue. Grigorita is a young Romanian 
Orthodox theologian, currently teaching Theology at the University of 
Bucharest and working for the Chancery of the Holy Synod of the Roma- 
nian Orthodox Church. This volume is his doctoral dissertation, defended at 
the Pontifical Gregorian University in Rome in 2010. 


The volume is divided into two main sections: the first section deals with 
ecclesiastic autonomy in the canonical corpus of the Orthodox Church (a 
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corpus that can only be modified by an ecumenical council—the supreme 
authority in the Orthodox Church) and its application to the organization 
statutes of the Orthodox Church of Constantinople, the Romanian Orthodox 
Church and the Russian Orthodox Church; the second section deals with the 
ecclesiastic autonomy in the Catholic Church using the documents of the 
Vatican II Council and the two Codes of Canon Law in use today and its 
application to the Roman and Eastern Catholic Churches. A comparison of 
the two views follows in the concluding chapter in order to identify common 
elements between the two churches and the possibility to elaborate a com- 
mon Orthodox-Catholic theory of ecclesiastic autonomy. The book provides 
a serious and comprehensive overview and analysis of the topic proposed. 


Concerning the Orthodox Church, Grigorita notes that many issues regard- 
ing ecclesiastic autonomy, autocephaly, and synodality have been solved in 
our time, but problems still persist in places such as Estonia, the Republic of 
Moldova, and North America where two or more Orthodox churches claim 
jurisdiction over the same territory despite the Apostolic Canon 34 which 
speaks against such a practice. This kind of situation leads to tensions among 
the Orthodox that prevents them from acting in unity especially during 
the ecumenical encounters with their Catholic partner. The case studies the 
author considers (Constantinople, Romania, and Russia) illustrate the fact 
that there exist various degrees of ecclesiastic autonomy inside Orthodoxy 
although not all of them are clearly defined. In particular, Grigorita identifies 
the Patriarchate of Moscow as having introduced some innovations in its 
understanding of ecclesiastic autonomy: the self-administered church which 
has no basis in the Orthodox canonical corpus; the concept of canonical 
territory and its ecclesiological consequences; and the fact that inside the 
Russian Orthodox Church, the patriarch of Moscow enjoys a personal author- 
ity that is larger than that of other bishops. Moreover, he argues that ecclesi- 
astic autonomy is sometimes used abusively and unilaterally, under pressure 
from the political authority: the most flagrant such examples are the Apos- 
tolic Orthodox Church of Estonia (under the Patriarchate of Constantinople) 
and the Metropolitanate of Chisinau and All Moldova (under the Patriarchate 
of Moscow). Interestingly enough, the political authorities in Estonia and the 
Republic of Moldova are favoring the two above-mentioned churches, while 
persecuting the Orthodox Church of Estonia (under the Patriarchate of Mos- 
cow) and the Metropolitanate of Bessarabia (under the Romanian Patriar- 
chate). To these problems, one should add the parallel (Grigorita calls them 
“schismatic”) Orthodox ecclesiastic structures in the new independent coun- 
tries that emerged after the collapse of Yugoslavia and the Soviet Union, 
namely Macedonia, Montenegro, Ukraine, and Belorussia. They are compli- 
cating the inter-Orthodox relations even further. 
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Current Catholic canonic legislation has a different terminology and 
works with different concepts than the Orthodox. For example, for the Latin 
church, particular (or local) churches come together under ecclesiastic prov- 
inces, which in turn can group as ecclesiastic regions, while for the Eastern 
Catholic churches, there are different categories grouped under Ecclesiae 
sui iuris (archbishoprics, metropolitanates, patriarchates). The issue of the 
primacy and collegiality among the Catholic bishops is also considered, the 
author concluding that, according to the conciliar documents of Vatican I, 
the Roman Pontiff is the personal successor to the Apostle Peter, while the 
other bishops are successors to the College of the Apostles. The relationship 
between the Roman Pontiff and the Catholic bishops around the world is one 
of sacramental communion but also a hierarchical one. While there are two 
apparent sources of authority in the Catholic church, the opposition between 
the authority of the Roman Pontiff and the Pontiff joined to the College 
of bishops is not possible. This is the correction that Vatican II brought to 
Vatican I: collegiality of the bishops was superimposed on the infallibility of 
the Pope. It would be helpful if the Orthodox would pay attention to this 
important nuance in their ecumenical dialogue with the Catholics. 


The understanding of collegiality distinguishes Orthodoxy from Catholi- 
cism, as in Orthodoxy all bishops are considered equal and no bishop has 
personal succession to a particular apostle. Yet the emphasis on the role of 
the bishop is a common point that Orthodox and Catholics could consider, 
according to the present volume. According to Grigorita, the equality of 
bishops in Orthodoxy is threatened by the assertion of a certain primacy (of 
jurisdiction and not in the honorific sense) by the Patriarchates of Constan- 
tinople and Moscow. However, he does not seem to consider that some of 
the nationalist tendencies of the Romanian Orthodox Church (by extending 
its jurisdiction to a neighboring, independent country such as the Republic 
of Moldova) might in turn affect relations among the Orthodox. Why would 
the Patriarchate of Moscow and Bucharest not encourage the formation of 
an autocephalous Moldovan Orthodox Church? Instead, phyletism (the 
national or ethnic principle in church organization) seems time and again to 
poison inter-Orthodox relations, as it did in the 19" century when various 
Orthodox churches were proclaiming their independence. 


Another point in common is that both Orthodox and Catholics view 
supreme authority in the church as not being unlimited: for the former, the 
Ecumenical Synod as supreme form of authority is bound by the previous 
dogmatic decisions already recognized by the church; for the latter, the 
Roman Pontiff or the College of bishops together with their head finds his/ 
its limits in the divine right, which includes the divine and Catholic faith. 
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Despite some of its shortcomings mentioned above, this volume repre- 
sents a serious study of the ecclesiastic autonomy and will likely contribute 
major insights to the Orthodox-Catholic relations, as well to inter-Orthodox 
and inter-Catholic relations. Any scholar of canon law, but also any ecclesi- 
ologist and ecumenist, should own a copy of it. 


Lucian TURCESCU 


Ivy A. HELMAN, Women and the Vatican, An Exploration of Official Docu- 
ments, Maryknoll, New York, Orbis Books, 2012, 272 p. — ISBN 13: 
978-1-57075-967-3— US$ 35.00 


The first four words of this book’s title, “Women and the Vatican,” may 
appear provocative at a rapid glance. The second part of the title “An Explo- 
ration of Official Documents” clearly communicates the nature of this book. 
Conversation about any topic of critical importance needs to begin from an 
informed stance. Only then may a critical analysis and constructive dialogue 
move forward. This book is a welcomed text whose stated goal is to present 
an explanation of the “Roman Catholic Church’s theology of womanhood” 
(pp. 10, 239). There is frequent reference to emphasis on “gender comple- 
mentarity” and “gender difference.” This exposition is achieved with a dual 
method: contextual reflection and documentation. It is the opinion of this 
reviewer that this goal is faithfully achieved. 


The author has identified various significant documents, beginning in 
1880 thru to 2010, which illustrate the Church’s teaching on the role of 
women, whether in the Church itself, society or the home. The introductory 
essay contextualizes the discussion which draws a “connection between the 
construction of a theology of womanhood and the historical events of femi- 
nism.” (p. 10). The reader will quickly realize that this is a very nuanced 
and historically conscious conversation, and one which is evolving at a 
steady pace. One cannot discuss the role of women from the perspective of 
the Church without being cognizant of the wider discussion in society, 
whether or not one is in agreement with it. The subsequent five chapters are 
divided according to decades, from the 1960s to the 2000s. Each chapter 
begins with an essay, indicating the more salient emphases found in docu- 
ments of the respective decade. Some decades evidence frequent repetition 
of themes; other eras witness to some development. 


Following the essay in each chapter, selected documents are presented. 
Not all documents are reproduced in toto, especially the larger texts; rather 
the sections which are more directly related to the topic are reproduced. Nor 


RECENSIONS — BOOK REVIEWS 255 


are the footnotes presented. But this is not really a limitation for the reader. 
The reader can easily access all Vatican documents on the Vatican’s web- 
site, on other websites, or in anthologies of Church documents. The docu- 
mentation provided is sufficient for the reader follow the author. The 
momentum of the discussion is sustained throughout the book. The Conclu- 
sion is a well-crafted essay which brings together the myriad assortment of 
themes for the purpose of constructing a body of doctrine on womanhood. 


Certain documents of significance are almost lost in the discussion on 
womanhood and the Church, and this book serves to bring attention to them. 
For example, at the conclusion of Vatican II, Pope Paul VI issued his 
“Address to Women” where he identifies various responsibilities for 
women, including peace and to assist in the implementation of the Council. 
The text is reproduced in this book. 


It is also in the Conclusion where the author presents some of her own 
observations and reflections. One section in the Conclusion to be especially 
noted is on the theme of “reception.” The author states that the Church’s 
“theology of womanhood needs to be evaluated.” (p. 244). This is not a 
totally surprising statement, but it would be unfair to characterize it as 
polemical. In fairness the author examines how the Church’s position on 
womanhood is received by those who agree with the Church’s position and 
those who disagree. Also, it is important to note, that despite the centrality 
of the Church’s prohibition of the ordination of women to the priesthood, 
this is not the only theme explored of the book. It is not an apologia for the 
ordination of women. 


This is a book which both male and female canonists will greatly benefit 
from, especially the various analyses presented herein. Canonists will most 
probably have read many of the documents presented here. The role of 
women in the Church, especially in various church offices, is an on-going 
conversation. As canonists begin to think about the revision of the two 
Codes, an expanded involvement for women within the law is a frequent 
theme. The issue of women and canon law is more than the oblique question 
of what women may do and may not do. An articulate theological founda- 
tion of such discussion is important. Thus, in the arena of women and the 
Church, the Church’s theology of womanhood must be taken into account. 
This book assists in the achievement of this understanding. It is not the only 
voice, but it offers a very informed perspective. 


Patrick COGAN, SA 
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Michael Edward Moore, A Sacred Kingdom: Bishops and the Rise of 
Frankish Kingship, 300-850. Studies in Medieval and Early Modern 
Canon Law 8. Washington, DC: Catholic University of America Press, 
2011, xii + 434 p. -ISBN 978-0-8132-1877-9 — US $69.95. 


Moore’s book proposes a method and an argument. His method is to read 
the synodal record from the fifth century to the ninth for indications of the 
emergence of a distinctive political theory pertaining to kingship. His argu- 
ment is that bishops took the lead in defining a Christianized kingship and 
what he, but not they, called a “Sacred Kingdom.” 


After summarizing nicely the state of current thinking on late antique 
bishops, Moore argues that bishops as masters of ascetic power, law, and 
dispute resolution, and as wielders of sacred things, set themselves up as 
arbiters of aristocratic concerns, consensus building, and mutuality. Right 
through the Carolingian period the bishops effected a partnership with kings 
and largely defined the royal office and the essentially religious nature of 
the realm over which those kings ruled. Roman law provided terminology 
and ideas about how to rule through assemblies. “Royal and episcopal 
power took the form of a “dyarchy’” (p. 138). It was the bishops who taught 
kings to rule by law and bishops brought structure and order to kingdoms. 
In the eighth century a new form of kingship emerged based on missionary 
activity and conflicts with paganism. When writers spoke of a “Christian 
people” they were not referring to a church of believers but instead to 
“a vast social entity united under the government of its bishops” (p. 217). 
Charlemagne’s legislation was “driven” by episcopal social thought. The 
troubles of Louis the Pious afforded bishops an even greater opportunity to 
intervene in the social and political spheres but the eventual break-up of the 
Carolingian realm diminished the bishops’ capacity to control, or even to 
influence, much more than the West-Frankish kingdom. 


Moore’s book proceeds chronologically but its argumentation is labyrin- 
thine and not always easy to follow. Moore’s close reading of the synodal 
record brings some fresh perspectives but also leaves some questions in the 
margins, so to speak. Is there a danger that he has turned kings into passive 
cyphers? Does it matter that so many synods met under such widely differ- 
ent circumstances with varying degrees of royal participation and with 
widely differing numbers and eminence of attendees? Can Carolingian 
capitularies really be read as episcopal productions? Did not kings get 
advice from persons who were not bishops? However important synodal 
records undoubtedly are, should they not have been read alongside other 
kinds of sources if the aim were to get at political theory in its full measure? 
Moore does use liturgical material, albeit less carefully than he might have 


RECENSIONS — BOOK REVIEWS 257 


done, but not much else. Why are the last chapters of the book almost exclu- 
sively West-Frankish? Can the controversial Agobard of Lyon be heard 
as an authoritative voice in the middle decades of the ninth century? If 
the synodal record tells us one story, why do we not hear from the some- 
times viciously anti-episcopal Thegan, the “Astronomer,” or Notker the 
Stammerer? Does it matter that Louis the Pious called the bishops his adiu- 
tores? 

There are also some flaws to be noted. The book is marred by a number 
of admittedly minor factual errors. The work of Boniface and of the people 
around him is poorly understood. Moore seriously misunderstands the con- 
cept of “Political Augustinism.” Moore makes a hash of the Paris Colloquy 
in 825. Moore’s discussion of Gelasian ideas omits mention of the old but 
still standard monograph of Lotte Knabe and of the work of Karl Morrison. 
Moore’s treatment of the rebellions of 830 and 833 are weak enough to 
compromise his treatment of episcopal participation in them. 


Thomas F. X. NOBLE 


Anthony OELRICH, A Church Fully Engaged. Yves Congar’s Vision of 
Ecclesial Authority. Collegeville, Minnesota: Liturgical Press, 2011— 
ISBN. 978-0-8146-5797-3— US$ 29.95 


O’s work is largely situated in the context of an understanding of the 
church as communion. Inspired by the thought of the Second Vatican Coun- 
cil, O. picks up the idea of communion expressed in John Paul II’s apostolic 
letter, Novo Millennio Ineunte (2001), which has an invitation to “value and 
develop the forms and structures[of the church] which ... serve and safeguard 
communion.” To this end, O. uses Congar’s ecclesiology, pneumatology and 
christology to “value and develop” such an understanding of the church. 


The first two chapters are largely foundational, with the first delving into 
a historical overview of Congar’s works and his comments on ecclesial 
authority. The core works that O. cites as informing Congar’s ecclesiology, 
and undergirding his study, are Divided Christendom, which he says opened 
Catholic theology to an ecumenical milieu. Congar’s True and False Reform 
in the Church and Tradition and Traditions were part of further studies 
(among others) on the church which witnessed to the dynamic and living 
expression of the faith in different contexts and eras. Congar, by his own 
admission in an article reflecting on his being a theologian, spoke of these 
works as embodying ideas that found expression in the Council, namely, 
communion, ecumenism, the laity, mission and a return to the sources of 
Tradition. 
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Congar’s later works, J Believe in the Holy Spirit and The Word and the 
Spirit, express the importance of the roles of Christ and the Spirit in the 
Church, and reflect the many principles undergirding his earlier works on 
the mystery of the church, the laity and ecclesial authority. Running through- 
out O’s work are descriptions of the role of the Spirit and of Christ, and how 
each relates to the church as institution and as a communion of persons. O. 
refers to other works by Congar to show the consistency of his theological 
vision throughout the period of Vatican II and beyond. Perhaps somewhat 
understated in this book are the developments in Congar’s own theological 
thought, which resulted in more pronounced pneumatological emphases in 
his later works. Despite this, the foundational premise in O’s work, simply 
put, and as expressed on Congar’s later works, is that Christ and Spirit 
co-institute the Church. Each has a distinct yet complementary role in the 
building up of the Body of Christ. The second chapter shows developments 
from the early church which reflect this idea, as well as examples which O. 
shows detracted from this symbiotic relationship between Christ and the 
Spirit. Some of those later developments emerged in the Reformation and 
Counter-Reformation periods, according to Congar’s analysis, and led to 
exaggerations in ecclesiology that ultimately resulted in ecclesiology becom- 
ing like a “hierarchiology.” 

It is only with Vatican II do we see a retrieval of the importance of the 
faithful in fostering communion and mission, alongside a vision of the 
church and its various ministries as being one of service and evangelization. 
The theological conclusions that O. correctly draws from this are that all the 
faithful share in the kingly, priestly and prophetic functions of Christ. The 
communion of faithful are central to such an understanding of the Church. 
In terms of the book’s theme of authority, O. states that there is a hierarchi- 
cal principle of authority in Congar that affirms that Christ stands above the 
church as Lord. However, in the pneumatological dimension, authority also 
rests within the community since Christ lives within the community through 
the activity of the Spirit. 


Chapters three and four are really at the heart of the book, which evaluate 
various aspects of the principles of authority according to Congar. They are 
premised on what was discussed above, namely the roles of Christ and the 
Spirit, and an understanding of authority that resides ultimately in Christ. O. 
correlates these with a description of Congar’s understanding of structures 
(of the regula fidei, sacraments, hierarchy) and the “life principle”, as O 
terms it (of faith, charisms, councils). The latter area is called the “life prin- 
ciple” since authority in this realm deals with the “life” of the church. 
Though O. makes this distinction, he is cognizant that Congar does always 
make such a clear distinction between structures and the life principle when 
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they are applied to the question of authority. He writes, “It is not always 
clear [in Congar] what the relationship between these two aspects is, whether 
the ‘life principle’ is in fact an aspect of authority or simply a principle that 
works in strict dialectical fashion toward authority, itself simply hierarchical 
and structural” (p.44). What O. does not feel is an appropriate understand- 
ing of authority, is to reduce ecclesiology to a dialectic between hierarchy 
and laity, with the parallel dialectic of the hierarchy being the principle of 
continuity in the church, and reform or change being brought about by the 
community or “life principle.” 

The definition that O. eventually concretizes is that the “life principle” 
of authority is Trinitarian in nature, of the Father acting within the Church 
in the Spirit to build up the Body of Christ (p.75). For Congar, this under- 
standing of the church requires an essential link between ecclesiology and 
anthropology, where the person becomes the locus of all meaning and 
value. In terms of institutions or structures, this means that the hierarchy 
functions to foster and sustain the life principle of authority, that is, towards 
the building up of the Body of Christ. The import of this is the church is 
envisaged as communion, between God and persons, and persons them- 
selves. Structures exist to serve communion, a communion that is rooted in 
the life of the Trinity. Each person, as part of the priesthood of believers, 
and each with a certain ordo in the community, is called to conversion and 
called to communion. In view of the foregoing, O’s work does a very good 
job of bringing together these diverse facets of Congar’s theology into a 
creative exposition of the notion of authority in the church understood as 
communion. 


Jaroslav SKIRA 


Roberto SARTOR, Le Convenzioni tra il Vescovo diocesano e il Superiore 
di un istituto missionario a norma del can. 790 $1 2° del CIC: Prassi 
della Congregazione dei Missionari Oblati di Maria Immacolata, Tesi 
Gregoriana Serie Diritto Canonico 90, Editrice Pontificia Universita Gre- 
goriana, Roma 2011, 377p. — ISBN 978-88-7839-205-2— €27.00 


The title of the book sets out clearly its central argument: agreements 
between the diocesan Bishop and the superior of a missionary institute in 
accordance with the norm of canon 790 §1 2° - the practice of the Congre- 
gation of the Missionary Oblates of Mary Immaculate. At first glance, it 
does not appear to be the most exciting of subjects. However, by any stand- 
ards, this is a fascinating book, full of interesting and useful information, 
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well-written and well-researched. At its core is the search to find an appro- 
priate juridical framework within which to work out in more precise details 
the relationship that needs to exist between a diocesan Bishop and the supe- 
rior of a missionary institute whose members live and minister with the 
particular Church. 


Religious institutes have always been in the forefront of the missionary 
endeavours of the Church and, in fact, for several hundred years, as the 
author indicates, many mission territories were entrusted by the Apostolic 
See to certain individual religious institutes. From its establishment, the 
Congregation for the Evangelisation of Peoples (formerly for the Propaga- 
tion of the Faith) has sought to regulate the relationship between these reli- 
gious institutes and the ordinary hierarchical structures of the Church. From 
the seventeenth century forward, often an entire territory was entrusted to a 
single religious institute and one of them was appointed as Vicar or Prefect 
Apostolic. In this way, the Holy See sought to take direct responsbility for 
evangelisation in new territories. By means of a series of instructions from 
the Congregation sent to individual vicariates and prefectures down through 
the centuries, a body of law was gradually built up that regulated the rela- 
tionships between the ecclesiastical superior in the person of the Vicar or 
Prefect Apostolic and the superior internal to the religious institute. Such 
instructions as well as the experience of the rapid expansion of missionary 
activity during the nineteenth century and the emergence of so many new 
religious institutes dedicated to missionary work helped to shape the legal 
framework that emerged from the 1917 Code and the Instruction Quum hic 
of 1929. This institution known as “commission” foresaw the existence of 
a two-fold source of authority—internal to the religious institute in the per- 
son of the proper superior, and external in the person of the Vicar or Prefect 
Apostolic. To regulate matters more closely, religious institutes were 
required to draw up a proper Statute for missionary territories (Chapters I 
and II). 


Sartor shows how the whole domain of missionary endeavour underwent 
a complete revolution and total transformation as a result of the Second 
Vatican Council. The teaching of the Council on the identity of the Church 
and its role in the modern world, the centrality of the diocesan Bishop to the 
life and ministry of the particular Church, a new understanding of the con- 
cept of mission, an appreciation of the inherent value of the testimony of 
religious life that transcended any consideration of its value as a source of 
personnel, a whole new outlook on the world and on other religions, all 
shaped a very different theology of mission and necessitated a fresh look at 
the juridical structures governing missionary territories. Based on Ad gentes 
32 and on the 1969 Instruction Relationes in territoriis, a whole new model 
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for relationships between the hierarchy of the particular churches and the 
superiors of religious institutes was developed. The system of “commis- 
sion” was effectively brought to an end and was replaced instead by a sys- 
tem of mandates and agreements between the local Ordinary and the reli- 
gious superiors (Chapters III and IV). This prepared the way for the norm of 
the 1983 Code in which such individual agreements between the Ordinary 
and the religious superior have become mandatory, not only in missionary 
territories (canon 790 §1 2°) but also in those cases where the diocesan 
Bishop entrusts certain works in the particular Church to a religious institute 
(canon 681). The essential elements of all such agreements will include the 
work or ministry to be done, the personnel involved, and the necessary 
financial arrangements (Chapter V). Having set forth clearly the origin and 
development of the universal law, Sartor reflects on the practice and experi- 
ence of his own religious institute, the Missionary Oblates of Mary Immac- 
ulate (OMI). He reflects on the experience of the Oblates from the time of 
St Eugéne de Mazenod forward and their efforts to elaborate a working 
relationship with the local Ordinaries. In doing so, he shows how the insti- 
tute’s proper legislation has mirrored the evolution of universal law and 
practice (Chapter VI). 


As is clear from the outset, this work is not simply a narrative of the 
development of certain institutions of law. The author, on several occasions, 
reveals himself as a skilled analyst of theological and juridical texts, pre- 
senting the content of the Instruction Quum hic of 1929, the origin and 
development of Ad gentes 32, the preparation and contents of the Instruction 
Relationes in Territoriis of 1969, and the elaboration of the text of the cur- 
rent canon 790. While this is a published version of a doctoral thesis, the 
author displays a competence and a maturity in dealing with juridical texts 
that is not commonly found in doctoral candidates. 


Missionary activity belongs to the very essence of the life of the Church. 
It must be carried out always in ecclesial communion. This book shows that 
ecclesial communion cannot remain at the level of a pious aspiration but 
must find some kind of structural or institutional expression. In reality, the 
existence of two simultaneous sources of authority—that of the local Ordi- 
nary, and that of the religious superior—will always involve relationships 
that are dialectical. However, the author sees these relationships as an 
opportunity for dialogue and collaboration and not just for possible conflict. 
Indeed, Sartor sees the norm of canon 790 as providing the foundation for a 
real and profound communion between what he describes as the institutional 
and charismatic dimensions of the one Church of Christ, something that is 
possible only if founded on a spiritual life and a sense of ecclesial commun- 
ion that goes way beyond the domain of law alone. The agreements of 
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which the canon speaks must be able to find a balance between the theolog- 
ical centrality of the diocesan Bishop in the particular Church, and the spe- 
cial gift to the particular Church that is constituted by the presence of mem- 
bers of religious institutes, a gift that is much deeper and more radically 
important than the provision of manpower for various ministerial duties. 
Moreover, as the author makes clear in his concluding remarks, even the 
current agreements may need to be reviewed to take account of the 
ever-changing reality of religious institutes. 


Complete with an Appendix containing some actual agreements, with a 
full bibliography and a good analytical index of authors, this book is a wel- 
come addition to the canonical literature on missionary activity and on rela- 
tionships between Bishops and religious. 


Aidan MCGRATH, OFM 


Michael A. SOUCKAR, Baptized Eastern Non-Catholics Coming into Full 
Communion with the Catholic Church and Their Preservation of Rite: A 
Study of the Norms of the Codex Canonum Ecclesiarum Orientalium and 
Their Application in the United States of America, Rome, Pontifical Gre- 
gorian University Faculty of Canon Law, 2012, 321 p. 


This is a well-written and highly informative doctoral dissertation on a 
subject of significant interest to both Latin and Eastern canonists as well as 
to the sacri pastores. The first of the four chapters reviews the history of 
and contemporary Church teachings on the Eastern Churches. The second 
chapter, after discussing the question of evangelization by the Eastern 
Catholic Churches sui iuris and the complaints of proselytism by the Ortho- 
dox, examines the canonical elements of membership in the Catholic 
Church, the meaning of full communion with the Catholic Church, and 
ascription to a Church sui iuris. Included is an interesting treatment of the 
manifold uses of the term “rite” that had created considerable confusion 
until the term was finally defined in the CCEO and distinguished from a 
Church sui iuris. The A. also briefly addresses the question whether the 
Latin Church is itself a Church sui iuris, and he concludes that it can be 
considered such “at least in inter-ecclesial matters” (p.145). He might have 
been less cautious had he drew out the full implications of Vatican Ils 
teaching in OE 3 that all the Catholic Churches are equal in dignity, rights, 
and obligations, and that none ranks higher than the others by reason of rite. 


Chapter 3 addresses the development of canonical norms governing the 
preservation of rite and ascription to a Church sui iuris. Legislation dating 
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back to Benedict XIV (1740-1758) required Orthodox converts to Cathol- 
icism to maintain their proper rite, and it prohibited Latin missionaries 
from inducing them to change their rite. This was derogated by Leo XII 
in 1894, allowing them to be ascribed to the Latin rite if they made this a 
necessary condition for conversion. Pius XII’s 1957 motu proprio, Cleri 
sanctitati (CS), went further in allowing baptized non-Catholics of an 
Eastern Church to “embrace any rite they prefer when they are admitted 
into the Catholic Church” (c. 11, §1). This was a hotly debated topic at 
Vatican II, which ultimately overturned this legislation and declared that 
they should preserve their own rite without prejudice to their right of 
recourse to the Apostolic See for a transfer to another rite (OE 4). This 
norm was substantially repeated in the CCEO (c. 35). Henceforth, canoni- 
cal doctrine has, in the main, held that ascription to a Church sui iuris 
upon being received into the full communion of the Catholic Church is a 
juridic fact that occurs ipso iure, not a juridic act of the one receiving or 
the one being received. 


The fourth chapter is the chief contribution of the thesis: the application 
of CCEO c. 35 in the USA where there are twenty-four distinct Orthodox 
and Oriental jurisdictions and ten Eastern Catholic Churches sui iuris with 
sixteen eparchies and one exarchate. The A.’s principal conclusion is that c. 
35 hampers the efforts of evangelization by the Eastern Catholic Churches 
in the USA, making it more difficult for them to receive baptized non-Catho- 
lics into full communion and have them ascribed to their own Church sui 
iuris. In studying statistics on the reception of baptized non-Catholics into 
Eastern Catholic Churches in the USA, the A. finds no evidence that the 
abrogation of CS c. 11, §1 by Vatican IT has led to an increase in such recep- 
tions by these Churches; ironically, there were more acts of reception by 
Eastern Catholic pastors under the former law when Orthodox converts 
were free to seek ascription in the Latin Church. Regarding Western 
non-Catholic converts (Anglicans and Protestants), the A. agrees with the 
dominant view in the doctrine that, upon reception into full communion, 
they are ascribed by law into the Latin Church sui iuris. His research dis- 
covered, nevertheless, that Eastern Catholic pastors not infrequently receive 
such baptized non-Catholics into full communion without bothering to 
request a transfer from the Latin to the respective Eastern Church. This 
raises the question, not addressed by the A., whether this custom can even- 
tually bring about a transfer of ascription, or whether successive generations 
of these Eastern-practicing Catholics, who do not even know that they are 
Latin, will remain perpetually Latin and bound to the Latin law with all that 
this implies juridically, including the consequences for the validity of their 
marriages. 
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In general, few mistakes have gone uncorrected in this thesis. One of 
these is the name of the canonist Strickland who authored the 2001 Jurist 
article on reception into full communion. The initials should be “A.J.” (for 
Amy Jill), not “E.” 


John M. HUELS 


Etudes sur la prélature de l’Opus Dei. A l’occasion du vingt-cinquième 
anniversaire de la constitution apostolique Ut sit. Université pontificale 
de la Sainte-Croix, traduction de l'italien et édition par Jean-Pierre 
SCHOUPPE, Québec, Wilson & Lafleur, collection Gratianus, série Actes, 
2009, 243 p. — ISBN 978-2-89127-889-8 — € 21,85 


Le titre de cet ouvrage annonce bien le contenu des actes d’une journée 
d’étude, organisée le 10 mars 2008, à l’Université pontificale de la Sainte- 
Croix sous la présidence de Mgr Echevarria, prélat de l’Opus Dei et chance- 
lier de ladite université. En réalité, le contenu dépasse les simples interven- 
tions prévues, au nombre de sept, puisque quatre communications écrites 
viennent s’y ajouter, que complètent encore deux documents, la constitution 
apostolique Ut sit par laquelle Jean-Paul II érigeait la prélature de l’Opus 
Dei et la société sacerdotale de la Sainte-Croix, le 28 novembre 1982, et le 
décret d’exécution de la bulle Uf sit par Mgr Carboni, nonce en Italie, le 19 
mars suivant. 


La première conférence porte sur « la configuration juridique de l’Opus 
Dei prévue par saint Josémaria » (p. 3-23), prononcée par Mgr Xavier Eche- 
varria. Pour cerner le problème, l’auteur présente d’abord les principales 
caractéristiques de l’Opus Dei en tant qu’institution, puis expose brièvement 
les trois configurations juridiques prises par celle-ci du vivant du fondateur, 
saint Josémaria, à savoir pieuse union, érection diocésaine et institut sécu- 
lier. Ce rappel historique permet d’aborder la configuration juridique défini- 
tive en prélature personnelle, d’abord avec les efforts du fondateur pour 
obtenir une solution juridique pleinement conforme à sa nature, c’est-à-dire 
en dehors du contexte des instituts de perfection, sans privilèges ni exemp- 
tions, par un statut relevant du droit commun de l’Eglise. Les demandes 
formelles en ce sens n’aboutirent pas, tandis que le congrès général spécial 
de l’Opus Dei, réuni à Rome, en 1969-1970, approuvait le nouveau code 
de droit particulier de l’institution, pour tenir compte des recommandations 
du concile Vatican II. En conclusion, l’auteur souligne que, selon l’esprit 
de saint Josémaria, la solution juridique devait tenir compte du fait que 
l’Opus Dei est une unité organique et indivisible, composée d’hommes et de 
femmes ayant un identique degré d’appartenance à l’institution, le sacerdoce 
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commun et le sacerdoce ministériel étant étroitement unis, les laics coopé- 
rant de façon organique avec les prêtres à l’accomplissement de la mission 
commune, dont la nature réclamait une organisation universelle du gouver- 
nement. 


« Les travaux de préparation de la Constitution apostolique Ur sit » 
(p. 25-40) sont présentés par un de leurs artisans, le cardinal Julian Herranz, 
président émérite du Conseil pontifical des Textes législatifs, membre de la 
commission mixte-paritaire Saint-Siège-Opus Dei chargée d’étudier le dos- 
sier et, notamment, l’opportunité de l’érection d’une circonscription ecclé- 
siastique à caractère personnel. Ladite commission a tenu à impliquer dans 
la procédure d’information et d’étude les fidèles directement intéressés à 
recevoir l’assistance pastorale spécifique de l’Opus Dei, assurée par leurs 
propres prêtres, formés et incardinés dans l’institution, et provenant des 
laïcs de celle-ci. Il semblait donc nécessaire de pourvoir à une unité de juri- 
diction ayant à sa tête un ordinaire propre, à même de préserver la structure 
organique et l’assistance pastorale du corps apostolique concerné. L’auteur 
rappelle qu’au vu des conclusions unanimement favorables de la commis- 
sion à une transformation de l’Opus Dei en prélature personnelle, le Saint- 
Père Jean-Paul II institua une commission spéciale de cardinaux pour exa- 
miner ces conclusions qui, une fois confirmées, furent approuvées par le 
Pontife romain. Celui-ci ordonna d’informer les évêques des pays dans les- 
quels l’Opus Dei réalisait ses activités apostoliques en leur envoyant une 
note sur les caractéristiques de la future prélature. Toute cette documenta- 
tion servit de base pour rédiger la déclaration Prelaturae personales de la 
congrégation des Evêques, et la constitution apostolique Uf sit. 


L’auteur souligne alors que la constitution apostolique d’érection de la 
prélature personnelle a été contemporaine de la promulgation du nouveau 
code de droit canonique ; ce qui a permis à la première d’être pleinement en 
harmonie avec le second, la constitution apostolique Ut sit prenant son exis- 
tence juridique a compter de sa publications dans les Acta Apostolicae Sedis, 
soit le 2 mai 1983, après la promulgation du CIC. Il montre également que 
sur la base de l’article III de la constitution apostolique Ut sit et des statuts 
propres de la prélature de l’Opus Dei, sanctionnés par la même constitution 
à l’article IL, la coopération organique des fidèles laïcs aux activités aposto- 
liques de la prélature acquiert la modalité d’une réelle incorporation a la 
prélature. 


Le professeur Eduardo Baura dégage la « finalité et (la) signification de 
l’érection d’une prélature personnelle » (p.41-79). Il commence par asseoir 
les principes du développement de m’organisation de l’Eglise, pour montrer 
que l’existence d’un cumul de juridiction ne présente aucune difficulté pour 
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des fidèles qui ne cessent pas d’appartenir à un diocèse territorial tout en 
relevant aussi d’une juridiction personnelle. L’auteur présente quelques traits 
essentiels de l’Opus Dei, à partir des enseignements de son fondateur, afin de 
comprendre les raisons qui ont amené l’Eglise à ériger une prélature person- 
nelle, et souligne que l’appartenance volontaire à la prélature ne transforme 
pas celle-ci en une unité associative. D'ailleurs, c’est le législateur suprême 
qui, par un acte d’autorité, a déterminé le peuple propre de la prélature de 
l’Opus Dei. L’auteur indique ensuite deux des conséquences les plus impor- 
tantes de l’érection de la prélature : la création d’un lien juridique de com- 
munion entre le prélat et ses fidèles, et l’érection de la société sacerdotale de 
la Sainte-Croix en même temps que celle de la prélature, en tant qu’associa- 
tion « intrinsèquement unie à la prélature », qui est l’instrument permettant 
aux prêtres incardinés dans les différents diocèses de vivre leur vocation à 
l’Opus Dei sans modifier leur situation juridique dans leur propre diocèse. 


« La reconnaissance civile de la prélature de l’Opus Dei » (p.81-103) est 
présentée par le recteur de l’Université libre Maria Ss Assunta, de Rome, 
Giuseppe Dalla Torre. Soulignant que cette reconnaissance civile est inter- 
venue rapidement dans certains pays compte tenu de l’implantation ancienne 
de l’Opus Dei dans ces pays, il présente les trois modèles juridiques appli- 
qués à la prélature de l’Opus Dei selon les pays : a) le modèle concordataire 
(Italie) ; b) une entité ecclésiastique comme catégorie spéciale distincte des 
autres personnes juridiques civiles (Allemagne, Suisse, Autriche et, d’une 
autre point de vue, France) ; c) le droit commun (Etats-Unis, où la distinc- 
tion entités publiques-entités privées n’existe pas ; Belgique, par le biais de 
l’association sans but lucratif ; Nicaragua, par une reconnaissance juridique 
de fait). 


L’auteur tire les conclusions de l’expérience : la reconnaissance civile de 
la personne juridique canonique est souvent justifiée par la liberté reli- 
gieuse ; l’assomption presque partout des formes juridiques habituellement 
utilisées pour les entités appartenant à la structure constitutionnelle et hié- 
rarchique de l’Eglise ; la reconnaissance du caractère public de la personne 
juridique civile qu’est la prélature personnelle de l’Opus Dei et la difficulté 
à appréhender le caractère international de la prélature, ce qui explique que 
la reconnaissance porte dans certains cas, non sur la prélature de l’Opus Dei 
en tant que telle, mais sur la région correspondant au pays concerné. 


Le professeur Paul O’Callaghan, en doyen de la faculté de théologique 
de l’Université pontificale de la Sainte-Croix qu’il est, décrit « la mission de 
la prélature de l’Opus Dei » (p. 105-127), non sans réfléchir in limine sur la 
nature, la mission et la structure de l’Eglise, dans laquelle nous constatons 
que, depuis les temps apostoliques, le binôme fondamental prêtre-fidèles 
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appartient à la structure fondamentale de l’Eglise du Christ. L’érection de la 
prélature visait à faire en sorte que l’Eglise soit dans son action visible un 
fidèle reflet de l’action salvifique et éclairante di Christ, et ceci d’autant 
mieux que la mission de l’Opus Dei coincide en substance avec celle de 
l'Eglise, dont l’Opus Dei est « une petite partie ». L’auteur se demande s’il 
est possible que l’incorporation des fidèles laïcs à la prélature de l’Opus Dei 
devienne marginale, voire conflictuelle, par rapport à l’appartenance à 
l'Eglise particulière, même si elle va dans le même sens, questions étudiées 
à partir de la sanctification du travail et de la nature personnelle de la juri- 


diction du prélat. 


Mer Fernando Ocariz, vicaire général de l’Opus Dei, évoque un aspect 
de « la mission de la prélature de l’Opus Dei : apostolat ad fidem et œcumé- 
nisme » (p.129-148), qui présente des caractéristiques variées selon qu’il 
porte sur les non chrétiens ou sur des chrétiens non catholiques, mais aussi 
des points communs : le dialogue, à partir de ce que saint Josémaria appelait 
l’« apostolat d’amitié et de confidence »,le respect de la liberté de chacun 
en tant qu’exigence de la justice et de la charité, l’ouverture de la liturgie 
aux non catholiques qui le souhaitent, le prosélytisme, terme qui n’a aucune 
raison d’être pris dans un sens négatif. L’auteur montre ensuite les diffé- 
rences entre apostolat proprie a fidem et apostolat ad plenitudinem fidei, et 
la participation de la prélature de l’Opus Dei à l’activité œcuménique, un 
cecuménisme spirituel d’abord, un œcuménisme institutionnel ensuite, avec 
la présence de coopérateurs non catholiques dans l’Opus Dei, le tout suppo- 
sant ce que saint Josémaria appelait la « mentalité laïque ». 


Le cardinal Camillo Ruini, vicaire de Sa Sainteté pour le diocèse de 
Rome, explicite « le service de la prélature de l’Opus Dei aux diocèses » 
(p. 149-159) à partir de la vie des fidèles de l’Opus Dei dans les différentes 
milieux de leur existence et, institutionnellement, par la formation dispensée 
aux fidéles des diocéses, en organisant des parcours et des rencontres de 
formation visant à éclairer la recherche de la sainteté et l’exercice de l’apos- 
tolat par le travail et les circonstances personnelles de chacun ; ainsi que la 
par la collaboration mutuelle entre clercs. Ces deux aspects constituent 
« des aides directes et très utiles pour élever le niveau spirituelle de chaque 
Eglise locale » (p. 158). L’ auteur précise qu’il ne faut pas en rester au plan 
purement institutionnel et que l’évaluation du service que l’Opus Dei rend 
aux diocèses doit être formulée dans le cadre de la pédagogie pastorale de la 
sainteté que tous les évêques reçoivent du Seigneur. 


La première communication écrite, due au professeur Carlos J. Errazuriz 
M., pose une question : « Pourquoi l’Opus Dei est-il une prélature person- 
nelle ? » (p. 163-181). Le fait que l’Opus Dei soit une prélature personnelle 
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exprime un aspect essentiel et intrinsèque de sa ré »alité charismatique. 
Pour le comprendre, il faut par saisir de façon réaliste le concept juridique 
de prélature personnelle. Selon le positivisme, lié au nominalisme, la préla- 
ture personnelle serait une simple étiquette juridique, purement convention- 
nelle, destinée à produire des effets juridiques déterminés, et la réalité 
sociale configurée en prélature personnelle ne serait telle que parce que 
l’ordre canonique lui attribue cette dénomination. L’auteur propose de 
dépasser une telle conception réductrice de la réalité et donc de se demander 
ce qu’est le droit. Le concept de prélature personnelle, tout comme celui de 
diocèse ou d’autre autre circonscription ecclésiastique, « est une réalité 
interpersonnelle qui participe à l’être même du Christ. C’est une commu- 
nauté de fidèles hiérarchiquement structurée autour d’un prélat, au ministère 
duquel collaborent des presbytres et des diacres et avec une dimension per- 
sonnelle et une mission spécifique qui la configurent comme complémen- 
taire aux diocèses dans lesquels elle est présente. En bref, c’est une partie de 
l'Eglise, aussi réelle et vivante que l’Eglise elle-même » (p. 170). Il s’agit 
donc d’un ensemble de fidèles, non d’un appareil bureaucratique. Les 
aspects fondamentaux de l’institution répondent à des caractéristiques essen- 
tielles de l’Eglise, à l’être de l’Eglise : égalité fondamentale entre les fidèles, 
constitution hiérarchique, etc. Dans le cas de l’Opus Dei, il existe en outre 
un charisme qui est déterminant et requiert la fidélité au don de Dieu. L’au- 
teur s’attache à montrer comment cette fidélité au charisme implique la pré- 
lature personnelle. Saint Josémaria a été appelé au sacerdoce précisément 
pour fonder l’Opus Dei, lui confiant le ministère de capitalité et d’unité de 
cette institution, ministère destiné à se prolonger dans le temps en passant 
aux successeurs du fondateur. L’Opus Dei n’est pas né quand un premier 
fidèle s’est uni au fondateur, mais quand Dieu l’a suscité dans l’âme de saint 
Josémaria, le 2 octobre 1928, éclairant du même coup la signification spéci- 
fique de son sacerdoce ministériel et hiérarchique. D'autre part, dès le début 
saint Josémaria vit qu’il y aurait d’autres prêtres que lui dans l’Opus Dei, 
des prêtres provenant des fidèles laïcs de l’œuvre, et que ceci était rendu 
nécessaire par le soin pastoral à assurer auprès des fidèles de la prélature et 
de ceux qui bénéficient de ses activités apostoliques. En même temps, le 
fondateur a toujours été convaincu du caractère unique de la vocation à 
l’Opus Dei, dans une égalité fondamentale de dignité à laquelle vient s’ajou- 
ter une diversité fonctionnelle, deux aspects qui configurent l’essence de 
l'institution et son particularisme charismatique. En outre, l’activité institu- 
tionnelle de l’Opus Dei porte exclusivement sur les biens salvifiques, une 
distinction entre activité institutionnelle et activité personnelle étant pré- 
sente dès le début, aspect qu’il faut bien saisir pour comprendre la nature 
exclusivement ecclésiale de l’Opus Dei. 
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Si les approbations canoniques ont répondu à des besoins institutionnels 
suscités par le développement de l’Opus Dei, elles ne parvenaient toutefois 
pas à saisir la réalité de l’institution, par une difficulté à comprendre que la 
nature communautaire-hiérarchique provient d’un charisme impliquant une 
vocation personnelle essentiellement spirituelle et apostolique, ne donnant 
donc pas lieu à un phénomène associatif et, d’autre part, du fait que la sépa- 
ration de la vie des fidèles hommes et femmes de l’Opus Dei pouvait laisser 
entendre qu’il s’agissait de catégories associatives accidentellement unies, 
alors qu’il a toujours existé une étroite unité entre les hommes et les femmes 
de l’Opus Dei ; du fait encore que les pas canoniques franchis quant à l’ins- 
cription de prêtres et au pouvoir de celui qui dirigeait l’Opus Dei s’inscri- 
vaient dans un contexte associatif ne correspondant pas à la réalité cano- 
nique de l’institution. L’auteur termine sa démonstration par une analogie 
avec l’implantation de l’Eglise dans un nouveau territoire ou un domaine 
social. « Ce qui est vraiment neuf, dans le cas de l’Opus Dei, c’est l’implan- 
tation d’une réalité ecclésiale hiérarchiquement structurée grace a une initia- 
tive charismatique » (p. 180), réalité qui n’entend pas supplanter les dio- 
cèses mais vivre et agir dans ces deniers afin de les servir ainsi que |’ Eglise 
tout entiére. 


« La perspective de l’Opus Dei comme prélature personnelle au début 
des années soixante » (p. 183-196) est le sujet traité par le professeur Valen- 
tin Gomez Iglesias. Le fondateur avait informé, en 1960, le cardinal Tardini, 
secrétaire d’Etat, de son désir d’une révision des statuts juridiques de l’Opus 
Dei dans la ligne de la figure de la prélature nullius prévue par le code de 
1917.Puis il demanda, en 1962, à Jean XXIII d’ériger une prélature avec des 
statuts propres. En 1964, il fit parvenir une note réservée au pape Paul VI 
pour une solution du problème spirituel et apostolique dans le cadre du droit 
commun. Au cours d’une audience accordée par le Pontife au fondateur en 
octobre 1964, ils convenaient d’attendre la fin des travaux du concile Vati- 
can II pour poser | question du problème institutionnel de l’Opus Dei. 


Le professeur Javier Canosa traite de « l’acte d’exécution de la bulle Ut 
sit » (p. 197-209) en deux temps : l’acte exécutoire de la bulle d’érection 
d’une circonscription ecclésiastique, puis l’exécution de la bulle Uf sit pro- 
prement dite, le 19 mars 1983, acte qui fait partie d’une praxis commune, 
même si sa disposition revêt une importance tout à fait singulière. 


Enfin le professeur Joaquin LLobell aborde la question de « la compé- 
tence des prélatures personnelles dans les causes de canonisation » (p. 211- 
233). Rappelant d’abord que la perspective territoriale de la compétence 
judiciaire et le critère de délimitation de la compétence matérielle des 
circonscriptions personnelles, il évoque le lien entre l’appel universel à la 
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sainteté et les causes de canonisation, avant de parler de « centralisation 
normative » et de « décentralisation organique », expliquant que là où les 
normes sur les causes de canonisation parlent de « diocèse » ou d’« évêque 
diocésain’, il faut comprendre aussi les ordinariats aux armées et les préla- 
tures personnelles. L’étape suivante est la nature « judiciaire » de la phase 
d'instruction : la concentration du triple pouvoir de gouvernement chez les 
titulaires des offices capitaux et la séparation du pouvoir exécutif et du pou- 
voir judiciaire en ce qui concerne les organes vicaires ; puis les rapports de 
communion dans la recherche de la vérité : les lettres rogatoires et les autres 
manifestations de l’ « aide judiciaire ». L’étude se termine par des considé- 
rations sur l’enquête sur les vertus héroïques du Serviteur de Dieu Mgr 
Alvaro del Portillo et par l’évocation d’autres procès de fidèles de la préla- 
ture de l’Opus Dei pour lesquelles le prélat de l’Opus Dei a reçu des lettres 
rogatoires. 


Dominique LE TOURNEAU 


Jean-Philippe REVEL, Traité des sacrements. VII. Le mariage sacrement de 
lamour, Paris, Cerf, 2012, 709 p. — ISBN 978-2-204-09352-1— €57.00 


L’auteur, entré dans l’Ordre des Frères prêcheurs en 1950, nous offre ici 
le dernier volume de son grand œuvre sur les sacrements dont ont été publiés 
jusqu’à présent deux volumes sur Baptême et sacramentalité (2004 et 2005), 
puis ceux sur la confirmation (2006) et l’onction des malades (2009). Délais- 
sant les aspects historiques, théologiques et liturgiques, nous nous attache- 
rons principalement à ceux qui ont un rapport plus immédiat avec le droit 
canonique. 


Le principal nous semble être celui de la séparabilité entre contrat et 
sacrement, aspect que l’auteur défend, tout en ignorant la contribution 
importante à ce sujet de Denis Baudot (voir notre recension à L’inséparabi- 
lité entre le contrat et le sacrement de mariage. La discussion après le 
Concile Vatican II, dans Studia Canonica 22 [1988], p. 229-230). Il part de 
la position de Cano pour qui il existe une séparabilité relative, en ce sens 
que tout contrat valide, méme entre baptisés, n’est pas automatiquement 
sacramentel. Et si les papes Pie IX et Léon XIII ont parlé d’inséparabilité, 
c’est qu’il « s’agissait de lutter contre l’introduction du mariage civil et du 
divorce d’abord en Europe, par la suite en Amérique latine » (p. 409). Le 
Code de droit canonique de 1917 ignore la thése de Cano. Et si le concile 
Vatican II évite d’aborder la question de la séparabilité/inséparabilité, l’on 
« est surpris, souligne l’auteur, que le Code de droit canonique de 1983, à 
côté d’une conformité assez superficielle au vocabulaire du Concile (sic), 
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revienne trés vite non seulement a la terminologie juridique du contrat, mais 
encore à la formule même du Code de 1917 » (p. 426-427). 


Or, fait remarquer Revel, la constitution Gaudium et spes (n° 87 §3) 
affirme « le droit inaliénable de l’homme au mariage et à la procréation ». Et 
il avait déja été fait remarquer au concile de Trente qu’un baptisé qui veut se 
marier, mais refuse le sacrement, quelle qu’en soit la raison, ne peut se voir 
imposer le sacrement ni refuser le mariage naturel, s’agissant d’un droit natu- 
rel. Il est donc possible, même pour un baptisé, qu’il y ait contrat valide sans 
qu’il y ait sacrement, ce qui définit une séparabilité accidentelle. « C’est là 
un des arguments les plus forts contre l’inséparabilité absolue (pour l’instant, 
la contradiction avec le canon 1055 demeure sans être résolue) » (p. 428). 


Et l’auteur de s’interroger à plusieurs reprises sur le fait de savoir s’il est 
« raisonnable de ne laisser aux baptisés d’autre choix qu’entre un ‘’concu- 
binage honteux’’ et un sacrement plus ou moins contraint et non réellement 
voulu, sans comprendre qu’un baptisé, qui n’adhère plus à la foi de son 
baptême, est plus honnête en refusant un sacrement qui ne veut plus rien 
dire pour lui, mais ne mérite pas pour autant qu’on lui refuse ce qu’on admet 
pour un non-baptisé ; sans comprendre non plus qu’un baptisé croyant, mais 
qui ne se sent pas capable (ou pas encore capable) d’assumer toute la signi- 
fication spirituelle et les obligations du mariage sacramentel, puisse, par 
honnêteté, retarder la célébration du sacrement, sans pour autant être 
condamné à une vocation à la chasteté qui n’est pas la sienne ou à ce qu’il 
est convenu d’appeler une ‘’vie de péché” ? » (p. 447). 


Le Frère Revel apporte à l’appui de la thèse de Melchior Cano l’évolu- 
tion récente qu’il perçoit chez Eugenio Corecco, André Duval, John Baptist 
Sequeira, Mgr Marc Ouellet, Benoit-Dominique de La Soujeole et Héléne 
Bricout. 


Nous pouvons nous se demander si nous ne sommes pas en présence du 
« pastoralisme » vigoureusement dénoncé par le professeur Javier Hervada, 
par exemple dans Pensamientos de un canonista en la hora presente. Avec 
de tels présupposés, il va de soi que l’auteur prône l’admission aux sacre- 
ments des divorcés-remariés. 


Sur un point marginal, nous reléverons qu’a propos du célibat comparé 
au mariage, l’auteur semble le réduire au « célibat consacré », ignorant 
ainsi d’autres formes de « célibat apostolique », ce qui est une vision assez 
réductrice. 


Ceci dit, de nombreux passage de cet ouvrage sont trés enrichissants et 
montrent bien le sens de l’amour humain dans le plan divin. 


Dominique LE TOURNEAU 
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Les enjeux éthiques de l’actualité juridique, sous la direction de Joël-Benoît 
D’Onorio, Paris, Pierre TEQUI éditeur, 2011, 239 p. —ISBN 978-2- 
7403-1622-1— €26.00 


Cet ouvrage est les Actes du XXIe colloque national de la Confédéra- 
tion des Juristes catholiques de France, animé depuis les origines par l’infa- 
tigable professeur d’Onorio, colloque qui s’est tenu en 2008. L'actualité 
juridique dont il est question est celle de la France. Elle intéressera donc 
ceux qui veulent être au courant de ce qui se trame dans la Gaule. Le profes- 
seur d’Onorio, comme à l’accoutumée, introduit les débats par un exposé 
détaillé, portant cette fois sur « normes juridiques et interrogations éthiques » 
(p. 7-28). Ces interrogations sont triples, face à la boulimie de nouveaux 
textes législatifs : « parité » ou égalité ? « diversité » ou unité ? « dignité » 
ou vérité. 

Le cardinal André Vingt-Trois, archevéque de Paris, confronte « bien 
commun et engagement éthique » (p. 29-43), invitant 4 renouer avec la 
recherche du bien commun en réinstallant la vie morale dans la vie poli- 
tique. Mgr Marcelo Sanchez Sorondo, chancelier de l’Académie pontificale 
des Sciences et de l’Académie pontificale des Sciences sociales, décrit « la 
personne humaine entre sciences, conscience et foi chrétienne » (p. 45-58), 
s’arrétant au commencement et à la fin de la vie humaine et décrivant le 
passage de l’identité biologique à l’identité spirituelle comme « personne ». 


Le professeur Nicolas Mathey présente alors « les enjeux éthiques de la 
révision du préambule de la Constitution de la Ve République » (p. 59-90), 
soulignant l’unité de la communauté politique puis la dignité de la personne 
humaine, au caractère ambigu dans le droit français, car singulièrement sub- 
jectif. Le Professeur Daniel Vigneau aborde « la révision des lois de bioé- 
thique » (p. 91-133), sujet sur lequel le Parlement légifére tous les cinq 
ans... Révision dont on peut se demander si elle ne vise pas une bioméde- 
cine du désir : en enfant pour tous et par tous les moyens et un enfant par- 
fait, et si elle ne vise pas aussi à accroître la disponibilité de l’humain, en 
libéralisant les recherches sur l’embryon humain et en rendant disponibles 
des éléments et produits du corps humain. Le Professeur Michel Moreau se 
penche sur « la révision de la loi sur les droits des malades et la fin de la 
vie » (p. 135-171), révision qu’il estime inconséquente, car incohérente et 
contradictoire, et injustifiée, compte tenu du droit à la vie et de la dignité de 
la personne. Le professeur Mélina Douchy-Oudot reléve « les contradic- 
tions du droit de la famille » (p. 173-215) avec la reconnaissance d’une 
pluralité de modèles et l’émergence de nouvelles formes de couple recon- 
nues ou instituées par la loi et l’assimilation des régimes justifiée par la vie 
commune, mais injustifiée des couples entre eux. Elle examine ensuite la 
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place de l’enfant, à partir de la parenté, de la parentalité et de l’établisse- 
ment de la filiation. 


L’ouvrage se termine par un hommage rendu par le président d’Onorio a 
Jean Foyer (1921-2008), éminent juriste, Garde des Sceaux sous le Général 
de Gaulle, co-auteur de la Constitution de la Ve République et fervent 
catholique. 


Dominique LE TOURNEAU 


Javier HERVADA, Critical Introduction to Natural Law. Montréal, Wilson et 
Lafleur, 2006, 198 p. — ISBN 978-2-89127-776-1 —34.95 


Le professeur Javier Hervada-Xiberta, né a Barcelone en 1934, est un 
éminent spécialiste du droit dans ses rapports avec la philosophie du droit, 
le droit naturel, les droits de l’homme et le droit canonique. La présence du 
droit canonique dans cette belle brochette s’explique en partie du fait qu’il 
enseigne depuis de nombreuses années au campus de Pampelune de l’Uni- 
versité de Navarre, laquelle, on le sait, relève de la Prélature personnelle. 
D'ailleurs, en 2002, l’Université Santa Croce à Rome lui décernait un doc- 
torat honoris causa. 


On ne compte plus les titres et distinctions qui lui ont été attribués, mais 
on en trouvera une courte liste sur la page titre de son livre. 


Le professeur Hervada est l’auteur de plus de 25 ouvrages et d’un peu 
moins d’une centaine d’articles, dont certains reproduits et regroupés dans 
des recueils. Une liste complète de ses publications, y compris des vidéos de 
ses conférences, est accessible sur la toile, à l’adresse suivante : http:// 
www.javier.hervada.org/ 


Comme nous le rappelle l’article de la Wikipedia qui lui est consacré 
(http: //es.wikipedia.org/wiki/Javier_Hervada), « le professeur Hervada est 
le premier auteur moderne qui ait systématisé le réalisme juridique classique 
et l’auteur de la plus grande partie de la théorie générale du droit canonique 
qui sous-tend les thèses de l’École de Lombardia, le pionnier du droit cano- 
nique constitutionnel et l’un des grands spécialistes du droit matrimonial au 
20e siècle. » 


Au cours de sa longue carrière, le professeur Hervada a contribué au 
progrès de la réflexion sur le droit naturel par toute une série d’ouvrages, 
dont une Histoire de la science du droit naturel (1996, 3 éditions), Quatre 
leçons de droit naturel (1989, 4 éditions), des Écrits de droit naturel (recueil 
d'articles, 1993, 2 éditions), ainsi que l’ouvrage ici recensé, Introduction 
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critique au droit naturel, paru une premiére fois en 1981 et constamment 
réédité depuis. (Plus d’une dizaine d’éditions en langue espagnole a ce jour.) 

C’est la dixième édition espagnole qui a servi de base à l’édition anglaise 
de 2006. L’édition en question procéde d’une refonte des éditions anté- 
rieures. 


Diverses éditions de l’ouvrage ont paru dans des traductions en langues 
étrangères, dont une en français — c’est la traduction d'Hélène Dévolvé, 
publiée en 1991 aux éditions Bière, sous le titre Introduction critique au 
droit naturel avec une préface de Jean-Marc Trigeaud. ISBN-10 : 
2852760487 / ISBN-13 : 978-2852760486. 


Cette traduction, qui suit la 6e édition de l’ouvrage (1990), est depuis 
longtemps épuisée et devenue rare, mais on trouvera sa table des matières, 
ainsi que des extraits de la préface sur la toile, à l’adresse suivante : http:// 
www.philosophiedudroit. 

Quant à la traduction anglaise, elle a été faite par Mindy Emmons, en 
collaboration avec Ernest Caparros, qui signe une présentation de l’édition 
anglaise. Il y souligne la difficulté qu’il y a eu a rendre en anglais la distinc- 
tion entre le droit naturel (ius naturale) et la loi naturelle (lex naturalis), 
pourtant si naturelle (sic !) en latin et dans les langues romanes. 


Javier Hervada s’est, depuis plusieurs années, donné pour mission de 
réactualiser la science du droit naturel et ce dans le cadre d’une théorie 
générale du droit. 


Comme il le reconnaît lui-même, ce projet survient à une époque de 
décadence où, en dehors de certains milieux intellectuels catholiques, l’étude 
du droit naturel est généralement négligée voire complètement ignorée des 
philosophes et théoriciens du droit. Il attribue cette situation aux nombreux 
aléas et tribulations qu’ont connus les notions de « justice », de « nature » 
et de « nature humaine » dans les temps modernes. Il se propose de revivi- 
fier la tradition du droit naturel en retournant à ses sources authentiques que 
sont le droit antique et la philosophie classique. 


À l’intérieur de la première grande division de l’ouvrage (Chapitre II, 
pp. 9-65), l’auteur procède à une analyse détaillée de la justice et de ce qui 
est juste. À l’occasion de cette recherche, il dégage les divers éléments 
d’une théorie générale du droit, soient les notions de personne et de droits 
personnels, la notion de titre, les types fondamentaux des relations de justice 
dégagés par Aristote (justice commutative, justice distributive, justice 
légale), l’équitable, le juste et l’injuste et les différents types d’injustice, les 
notions correctrices de restitution et de compensation, etc. Ces notions sont 
présentées et discutées en elles-mêmes et pour elles-mêmes, mais aussi dans 
leurs interrelations logiques, car il s’agit justement d’articuler une théorie 
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générale du droit, pour enfin pouvoir situer avec précision le lieu propre du 
droit naturel dans l’univers juridique. 


Cette entreprise fait l’objet du chapitre suivant, le Chapitre II (pp. 
67-101), portant sur ce qui est naturellement juste. Hervada y traite d’un 
certain nombre d’éléments et de considérations ayant trait a la nature, 
notamment la notion clé de « droits naturels » considérée dans ses rapports 
avec la notion tout aussi essentielle de personne. 


Suivent deux courts chapitres où l’on aborde les notions connexes de 
sujet du droit (Chapitre IV) et de règle du droit (Chapitre V). Hervada y 
affine plusieurs et distinctions qui lui serviront par la suite dans son exposé 
de la théorie du droit naturel à proprement parler, laquelle n’occupe que 
trois chapitres correspondant au troisième tiers de ce court ouvrage. Il s’en 
explique d’ailleurs dans les premières lignes du Chapitre VI, alors qu’il 
s’apprête à pénétrer au cœur de son propos, et qu’il avertit le lecteur de ce 
que ce dernier ne trouvera pas dans la suite une étude détaillée du droit 
naturel en tant que tel — pour cela il devra s’adresser à la philosophie 
morale - mais simplement un survol de la science de ce droit, aux fins d’en 
donner un aperçu général complet. Tel est l’objectif qu’il s’est donné et qui 
anime son propos du début à la fin, même s’il ne l’énonce explicitement 
qu’à l’avant-dernière page du livre. 


À l’intérieur de ce chapitre, le lecteur déjà au fait de la doctrine classique 
de la loi naturelle selon Saint Thomas (Summa Theologiae I-I qq. 90-106) 
et/ou le Catéchisme de 1997 ( articles 1954-1960), retrouvera les grandes 
articulations de cette doctrine et les principaux problémes qu’elle pose, 
notamment au plan de l’universalité et de l’historicité : si le droit naturel est 
véritablement universel comment peut-il ne pas étre connu de tous et en tout 
temps, immédiatement ? Le mérite de l’auteur, dans ce chapitre et dans le 
chapitre suivant, consiste a tirer partie de ces difficultés pour nous présenter 
le droit naturel, non comme un systéme achevé et connu une fois pour toutes 
(et qui ne serait plus qu’une abstraction), mais plut6t comme un tout orga- 
nique qui, tout en demeurant toujours identique à lui-même, parce qu’il est 
l'expression d’une nature humaine en elle-même ontologiquement stable, se 
développerait, de façon éminemment concrète, au rythme du déploiement, 
dans le temps, des multiples « accidents » qui peuvent affecter cette nature, 
ceux-ci n’étant connus que progressivement. C’est ainsi, par exemple, que 
l’on peut affirmer comme un fait que les greffes d’organes intéressent le droit 
naturel, et ce même si ce fait n’a pu être reconnu qu’à partir du moment où 
sont apparues les techniques en question. On pourrait même s’avancer davan- 
tage et aller jusqu’à soutenir que le droit naturel s’est toujours intéressé à la 
chose, mais c’est seulement que nous ne le savions pas. L’>homme en effet 
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n’est pas seulement un étre naturel, mais aussi un étre historique, et le droit 
tend a refléter cette dualité. 


On a 1a une ébauche d’une conception du droit naturel sinon nouvelle, a 
tout le moins renouvelée, et dont on pressent qu’elle pourrait s’avérer des 
plus fécondes pour l’avenir de la théorie de ce domaine du droit. Cette 
impression est renforcée à la lecture du Chapitre VII, où l’auteur se livre a 
une discussion trés détaillée et trés éclairante des rapports qu’entretiennent, 
ou que pourraient ou devraient entretenir, le droit naturel et le droit positif. 
A la lecture de ces pages et du chapitre précédent, on admire la finesse avec 
laquelle l’auteur déjoue les arguments des critiques contemporains du droit 
naturel, dont, et avant tout, les tenants du positivisme juridique, mais aussi 
les philosophes analytique, les chantres de la philosophie de la mort de 
l’homme et les partisans du nouvel athéisme pseudo-darwinien. 


Le dernier chapitre (Chapitre VII. La science du droit naturel), trés bref, 
porte sur la question de savoir si le droit naturel est du ressort de la philoso- 
phie — philosophie du droit ou philosophie morale — ou s’il ne devrait pas 
plutôt être considéré comme une partie, très précieuse et fondationnelle, du 
droit lui-même. L’auteur, comme il fallait s’y attendre, se range du côté de 
la deuxième de ces deux écoles de pensée. Pour lui et ainsi qu’il l'explique 
dans un passage capital du Chapitre VI (p.142) : « Les dispositions fonda- 
mentales du droit naturel sont énoncées par la raison pratique opérant tou- 
jours dans le cadre d’une situation donnée, et elles font référence à divers 
moments et circonstances particuliers. » 


L'ouvrage a été dès l’origine conçu comme un manuel et le produit final 
répond à ce projet : ce n’est pas par hasard si l’édition anglaise paraît dans 
une collection de handbooks, la série Gratianus. Le style est précis et géné- 
ralement clair, notamment dans les passages émaillés d’exemples illustra- 
tifs. Ceci dit, l’écriture est dense et la phraséologie souvent abstraite, ce qui 
requiert de la part du lecteur une certaine familiarité avec les modes de 
pensée et d’expressions philosophiques que tous, et en particulier les étu- 
diants en droit, n’ont pas nécessairement acquise le moment venu d’aborder 
cette partie de leur programme d’étude. Dans son extrême souci de clarté 
méthodique, l’auteur est porté à progresser à pas de tortue, ce qui alourdit 
son propos. Par ailleurs, certains choix de traduction, en ce qui a trait à 
l’usage du mot anglais “right” notamment, n’arrangent rien. Mais ce ne sont 
là que des détails. L’ouvrage, déjà considéré comme un classique dans la 
langue originale, a fait ses preuves : à l’heure actuelle, c’est sans doute l’un 
des meilleurs guides qui soient pour aider le philosophe ou le juriste à 
s'orienter dans son cheminement à travers un terrain particulièrement ardu. 


Pierre Marc BELLEMARE 
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